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Mr. El-Amin Photo by Regina H. Boone

Jeremy M. Lazarus | 8/27/2020, 6 p.m.
New drama is about to be injected into the already charged legal fight over removing the last and
largest offensive Confederate statue from Monument Avenue — the one to slavery’s top military
defender, Gen. Robert E. Lee.
Sa’ad El-Amin, a former Richmond City Councilman who has long been outspoken about the
need to remove the white supremacist Confederate statues that have dominated the Richmond
landscape for more than a century, is preparing to enter the fray.
The former attorney who led City Council’s creation of the Slave Trail Commission to recognize
the enslaved and unsuccessfully fought the placement of a mural of Gen. Lee on the city’s
floodwall, said he will file on Thursday a motion to intervene and join Gov. Ralph S. Northam as
a defendant with the Richmond Circuit Court.
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Photo by Regina H. Boone
The Lee statue remains a place for people to place names of those shot wrongfully by police,
including the latest man, Jacob Blake of Kenosha, Wis., who was shot in the back multiple times
by police Sunday while his three children watched.
To Mr. El-Amin, the case is crying out for an African-American presence to push the argument
about the “pain and anguish” the statue has caused.
“At this point in the proceedings, people of African descent have no voice, no participation, nor
any direct involvement in this litigation because the parties, the lawyers and the court are white,”
he said. “This is no different than when the decisions were made in 1890 to erect and install the
statue.
“As the governor put it, it was wrong then, and it is definitely wrong now,” he said.
Mr. El-Amin’s move to become part of the case to remove a state-owned statue “that has
intentionally inflicted pain” on Black people follows Richmond Circuit Court Judge W. Reilly
Marchant’s refusal to lift his restraining order barring Gov. Northam from taking down the statue
until a full hearing is held on Monday, Oct. 19.
The injunction barring the Lee statue’s removal was sought in a lawsuit by nearby property
owners seeking to prevent the statue’s removal.
In his ruling Tuesday, Judge Marchant rejected the argument from state Solicitor General Toby J.
Heytens that Virginia has changed in the 130 years since the Lee Monument Association donated
the land and monument to the state in exchange for a promise that the state would protect it
forever.
Instead, Judge Marchant found that an 1889 General Assembly resolution encouraging
acceptance of the monument remains the state’s public policy and that there continues to be a
legitimate restrictive covenant in place to protect the statue that the state must abide by, and that
Allen Avenue property owners, as suc- cessors to those who gave the land, have a right to
enforce.
Mr. Heytens, in his legal brief seeking dismissal of the property owners’ case and the injuction,
argued that the viewpoint that “Lee was a heroic figure to be celebrated and the failure of his
cause a tragedy to be mourned” has evaporated.
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“The statue has become,” he wrote, “an ever-more-painful wound and a focus of the anger and
frustration felt by many who continue to suffer the effects of the disgraceful institution (of
slavery) the Confederacy sought to protect.”
Noting that a government-owned monument on government- owned property represents “core
government speech,” Mr. Heytens wrote that individual Virginians should not and cannot be
allowed to “force the Commonwealth of 2020 to continue to broadcast a message with which it
disagrees and does not wish to be associated.”
Based on Virginia Supreme Court precedent, Mr. Heytens argued, the 180-degree change in
public policy would void any restrictive covenant of the type the plaintiffs described if it existed.
But Judge Marchant noted that he did not have to take judicial notice that any change had
occurred sufficient to eliminate the covenant until the October hearing when the state could put
on evidence to support the claim.
Mr. El-Amin noted that Judge Marchant, who would have to permit him to intervene in the case,
never mentioned the interests of other people, including those of African descent, in his two
opinions imposing and continuing the injunction.
Mr. El-Amin believes that the governor’s statements regarding the pain the statue inflicts on
African-Americans represent government policy and open the door for him to get into the case.
Gov. Northam “gave us a benefit in acknowledging as a physician the hurt that the statue
causes,” Mr. El-Amin said. That creates constitutional issues linked to the 14th Amendment
involving equal protection and discrimination on the basis of race, he said.
“I am a third-party beneficiary of the governor’s edict and executive order requiring the removal
of the Robert E. Lee statue,” he said, “and I need to be included. The judge should not be able to
ignore our interest.”
Mr. El-Amin said that his motion to intervene also would might not want to offend.
Mr. El-Amin said he also plans to tell the court that the notion that Gen. Lee deserves to be
recognized is built on a false image of him as a “man of great personal virtue.”
The historical reality, Mr. El-Amin said, is that Gen. Lee, when he took over management of the
estate of his late father-in-law, George W.P. Custis, in Northern Virginia, worked the 189 slaves
mercilessly and unsuccessfully fought to overturn a provision in Mr. Custis’ will freeing those
slaves five years after his death.
“He has a sordid history in dealing with people of African descent,” Mr. El-Amin said. Mr. ElAmin said he hopes his effort will arouse others.
“This litigation mirrors and emphasizes the point that Gov. Northam made June 4 when he
stated, ‘The legacy of racism ... continues as part of a system that touches every person and every
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aspect of our lives whether we know it or not. So, it’s time to acknowledge the reality of
institutional racism.’
“It’s time to get rid of that statue,” Mr. El-Amin said.
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SA’AD EL-AMIN
4206 CHAMBERLAYNE AVE
RICHMOND, VIRGINIA USA 23227
(804)-439-8515
MAILTO:SAADELAMIN@AOL.COM
SA’AD EL-AMIN, M.A., J.D.

August 27, 2020
Clerk,
Circuit Court City of Richmond
John Marshall Courthouse
Richmond, VA 23219
Re:

Helen Marie Taylor v. Ralph S. Northam
Case No. CL20003339-00

Dear Mr. Clerk:
Please find enclosed a Motion to Intervene as Defendant, Memorandum in Support of
Motion to Intervene, Affidavit of Zoe Spencer, Ph.D and CV of Zoe Spencer in the above styled
case which I would greatly appreciate your sending to Judge Marchant who is presiding over
this case..
.

Your anticipated cooperation is greatly appreciated.
Sincerely yours,

Sa'ad El-Amin
Enclosures
cc:

Office of the Attorney General
Patrick M. McSweeney, Esq.,
Fred D. Taylor, Esq.,
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VIRGINIA:
IN THE CIRCUIT COURT FOR THE CITY OF RICHMOND
John Marshall Courts Building

HELEN MARIE TAYLOR, and
EVAN MORGAN MASSEY, TRUSTEE,
JANET HELTZEL,
GEORGE D. HOSTETLER, and
JOHN-LAWRENCE SMITH,
Plaintiffs,
v.

Case No. CL20003339-00

RALPH S. NORTHAM,
in his official capacity as Governor of Virginia,
DIRECTOR, VIRGINIA DEPARTMENT
OF GENERAL SERVICES, and
DIRECTOR, VIRGINIA DIVISION OF
ENGINEERING & BUILDINGS,
Defendants.
MOTION TO INTERVENE AS A DEFENDANT
COMES NOW, Sa'ad El-Amin, who is appearing pro se and as Intervenor, and files this
Motion to Intervene pursuant to Rule 3:14 of the Virginia Supreme Court Rules. In support
thereof, he states as follows:
I. Background of the Case
1)

On July 21, 2020, Plaintiffs filed a five -count Complaint for Declaratory and Injunctive

Relief and a Motion for Temporary Injunctive Relief.
2)

On July 30, 2020, Defendants filed a Demurrer.

3)

On August 3, 2020, the Court after “thoroughly consider[ing] Plaintiffs' Motion for

Temporary Injunctive Relief, Complaint, and Exhibits, the Commonwealth's Response at the

006

July 23, 2020 hearing, and the relevant law, finds that the issuance of a temporary injunction
while this matter is fully and fairly litigated is warranted.”
4)

The plaintiffs filed an opposition to defendant’s demurrer.

5)

Defendants filed a reply in support of the demurrer and an answer.

6)

On August 18, 2020, the parties appeared before the Court on defendants’ demurrer.

7)

On August 25, 2020 the Court in a Letter Opinion overruled Defendants' Demurrer to

Counts I, II, and lll; overruled Defendants' Demurrer to Count IV as to Plaintiffs Massey,
Heltzel, and Hostetler; sustained Defendants' Demurrer to Count IV as to Plaintiffs Taylor and
Smith; sustained Defendants' Demurrer to Count V; and continued to October 19, 2020 the final
hearing and presentation of evidence.
8)

Nowhere in either of the opinion letters did the Court mention, allude or refer to the basis

for the Governor’s rationale or decision to remove the Lee statute which was primarily the pain
that it has caused people of African descent since it was erected.
9)

The Court discussed two of the required prongs required in granting or denying

injunctive relief, balancing the equities and the public interest.
10)

The Court did mention nor did it factor in the pain and discomfort of people of African

descent despite that they were the central reason that Gov . Northam ordered the removal of the
statute.
II. The Intervention of Sa’ad El-Amin in This Suit
11)

Sa'ad El-Amin, hereinafter referred to as “Intervenor” is a resident of the City of

Richmond and is a person of African descent.
12)

Rule 3:14 of the Rules of Court states as follows:
A new party may by leave of court file a pleading to intervene as a
plaintiff or defendant to assert any claim or defense germane to the
2
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subject matter of the proceeding. All provisions of these Rules
applicable to civil cases, except those provisions requiring
payment of writ tax and clerk's fees, shall apply to such pleadings.
The parties on whom such pleadings are served shall respond
thereto as provided in these Rules.
13)

Intervenor asserts his defense in this action as a third-party beneficiary to the edict and

executive order requiring the removal of the Robert E. Lee statute which is cited on Monument
Avenue in the City of Richmond.
14)

Governor Northam stated that the Robert E. Lee statute has caused pain to people of

African descent. When he was asked about his timing in taking down statute, he stated:
I think it’s pretty apparent as we look around this country, there is
pain… [and] [a]s a physician, I can recognize the pain along with a
lot of other people and now is the time to heal. So we made this
decision. We’re proud of this decision, and we’re taking a new
direction in Virginia.” The government went on to state, “There’s
tremendous pain. It’s been going on for a long time, but it was
brought into particular focus in Minneapolis. And then we’ve seen
the protests here in Virginia, not only in Richmond, but in other
cities and towns across Virginia. So the pain is real. I recognize
that. And so I made the decision.”
15)

Intervenor further asserts that Dr. Zoe Spencer in her attached affidavit spoke powerfully

about the pain of the statute, stating:
Imagine, those who fought in the Union Army and the newly freed
enslaved population in the Richmond area were forced to endure the
presence of the statue and then explain its symbolism to their
children in 1890, and their children to their children-and so on. Thus,
the 130 years that have passed since the statue was erected did not
heal the wounds of the Commonwealth’s disregard for them. The
statue still remains standing as a persistent reminder of the
Commonwealth’s disregard for Black life. So rather than healing
and reconciliation, the presence of “the statue” forces African
Americans, who come in contact with or avoid its presence, to hide
and repress their pain, trauma, fear, and humiliation-bury their
conscious experiences into their subconscious-hide it from
themselves and others-in order to exist. This dialectical perception
and relationship with the Robert E. Lee Memorial, that is also a part
of African American culture in the Commonwealth, and Richmond
3
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in particular, cannot be erased. It must be classified as a racial
stressor that presents and triggers both conscious and subconscious
(hidden) trauma in African Americans, because it is.
Spencer Affidavit ¶¶ 13-15
16)

While Gov. Northam spoke about the pain that this statute has caused and continues to

cause pain to people of African descent, he was only able to speak about this pain anecdotally
because he is not a person of African descent.
17)

Intervenor on the other hand is a person of African descent and can speak to the pain

personally and directly.
18)

The duly elected Atty. Gen. for the State of Virginia, Mark R. Herring who is counsel of

record for Gov. Northam is also a candidate for governor of the State of Virginia which election
is in November 2021.
19)

Herring has a definite conflict if he stays in the gubernatorial race and continues to

represent the Governor in this case because plaintiffs who are white and of substantial economic
means are the major source of potential votes and financial support for Herring’s current
candidacy for governor as well as his future political aspirations.
20)

This conflict is already manifested itself because Herring failed and refused to challenge

the propriety, wisdom, necessity and expediency of the Court’s issuance of an ex parte order of
injunction lasting 90 days especially given that the Demurrer Herring filed was prior to the date
that injunctive order was issued, August 3, 2020.
21)

The injunction was even more problematic because the Court neither mentioned nor

referred to the Demurrer in the memorandum supporting the 90-day injunction.
22)

Also, the fact that Herring did not immediately appeal the ex parte Order suggests a lack

of zealousness on his part as defense counsel and it would not be unreasonable to believe that he

4
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was trying to push an the negative feelings of the plaintiffs especially given the highly emotional
nature of this lawsuit and Gov Northam’s unvarnished views about the statute, the Confederacy
and even about Robert E Lee.
23)

Examples of this are contained in the Governor’s June 4, 2020, press conference during

which he stated:

14)

•
“In 2020, we can no longer honor a system that was based
on the buying and selling of enslaved people”
•
“The erection of the [statute] was wrong then, and it is
wrong now''
•
“Patrick Henry’s high ideals statement ‘give me liberty or
give me death’ “did not apply to everyone. Not then, and not now.
Because at the bottom of that very same hill, one of the country’s
largest slave trading markets was coming to life, a place where
Virginians would sell men, women, and children for profit.
Americans buying and selling other Americans…”
•
“Through 400 years of American history, starting with the
enslavement of Africans, through the Civil War, through Jim Crow
and massive resistance and mass incarceration, black oppression
has always existed in this country, just in different forms.”
•
“The legacy of racism continues not just in isolated
instance, like we saw in Minneapolis a few days ago.”
•
“[I]t took 10,000 citizens, 10,000 and a whole lot of rope to
haul three large crates out into the tobacco field where it would be
installed. Some businesspeople put it out in the field so they
could eventually build a housing development around it and
make money. And it worked.” (Emphasis added)
•
“I think it’s pretty apparent as we look around this country,
there is pain… [and] [a]s a physician, I can recognize the pain
along with a lot of other people and now is the time to heal. So we
made this decision. We’re proud of this decision, and we’re taking
a new direction in Virginia.”
•
See Paragraph 4, above.
At this point in the proceedings people of African descent have no voice, no participation,

nor any direct involvement in this litigation because the parties, the lawyers and the Court are
white. This is no different than when the decisions were made in 1890 to erect and install the
statute. Only white people were involved in those discussions and decisions.
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15)

This current situation in this litigation mirrors and emphasizes Gov. Northam’s June 4,

2020 comment when he stated, “the legacy of racism also continues as part of a system that
touches every person and every aspect of our lives, whether we know it or not. So, it’s time to
acknowledge the reality of institutional racism…”.
18)

Most white people, and I include the current participants in this litigation, either refuse or

are reluctant to acknowledge the many fallacies and faults of the figure who sits astride the
horse, Robert E. Lee. They regard him as “a man of great personal virtue—a man to be
emulated… [and] that Lee was somehow outside the messiness of human bondage.” With regard
to Lee owning enslaved human beings, the following is written1:
[A] letter written by Lee to his brother Charles Carter Lee, on
February 24, 1835, mentions "Mrs. Sally Diggs" and "Mrs Nancy
Ruffin & her three illegitimate pledges," who are "are all of the
race in my poss[ession]." Lee may well have owned one other
slave as a result of his mother's estate, a man known only as Nat
(or "Nate"), who accompanied Lee to his first posting as an
engineering officer on Cockspur Island, Georgia, at the mouth of
the Savannah River. But Nat was evidently both elderly and ill—
"very weak & his cough is still bad," Lee wrote to his brother
Charles on January 4, 1831—and died soon after.
19)

The biggest issue of Lee’s involvement with enslavement of people of African descent is

found in the same reference which states:
But even if Lee owned few slaves in his own name, he became part
of a large slaveholding household when he married Mary Anna
Randolph Custis in 1831. Mary Custis Lee was the only surviving
child of George Washington Parke Custis, the grandson of Martha
Washington and the owner of three major plantations—Arlington,
overlooking the Potomac River in the District of Columbia, and
Romancocke on the Pamunkey River and White House on the
York River—and 198 slaves by the 1850s. Thereafter, Lee had
little need to acquire slaves himself, and the family's summervacation peregrinations to visit various relatives included,
according to one 1839 account, "a squad of children, Negroes,
horses, and dogs." On the other hand, the various postings to which
1

https://www.encyclopediavirginia.org/Lee_Robert_E_and_Slavery
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Lee was ordered after his marriage did not accommodate large
numbers of slaves, especially in the North. In 1840 Lee was
stationed in Saint Louis, where he was in charge of a multiyear
project to dredge the Mississippi River ship channel. That year the
federal census lists him as owning twenty-two slaves, but it is more
likely that these were enslaved laborers hired by the U.S. Army
Corps of Engineers for the dredging project. In a letter to his wife,
dated April 18, 1841, Lee noted that his quarters at Fort Hamilton
in New York harbor offered "poor encouragement about Servants,"
since "everyone seems to attend to their own matters." In 1850,
when Lee was assigned to Baltimore to begin the construction of
Fort Carroll, a census taker only itemized three "mulattoes" as
household slaves, all of them drawn from the Arlington slave
population.
Id.
20)

Regarding the Custis’ estate, there were 189 enslaved people of African descent, and Lee

worked them mercilessly to have the plantation turn a profit. In fact, Lee tried to set aside that
part of the will of his father-in-law which gave the humans he enslaved their freedom 5 years
after Custis’ death.
21)

Lee, went to court claiming that this provision needed to be changed in order to make the

plantation a profitable venture. Fortunately for these human beings, he was not successful and
they were freed according to the terms of the will.
22)

Intervenor also been a long-time critic and activist regarding Confederate statuary. In

fact, during his 5-year tenure as a member of the Richmond City Council, from 1998 through
2003, he spoke passionately and frequently against Richmond’s care and maintenance of its huge
inventory of Confederate iconography.
23)

In 1999, Intervenor challenged the placing of a mural of Robert E. Lee on the Richmond

Floodwall and had it removed, although temporarily, from this location.
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24)

Intervenor was fully aware of Lee’s sordid history in dealing with people of African

descent which caused him in 1999 while he was on the Richmond City Council to demand the
removal of a mural of the Lee which had been placed on the floodwall.
25)

Intervenor was successful in having the mural removed. However, the than mayor of

Richmond and now US Sen. Tim Kaine gained a majority vote on a City Council resolution to
return the mural to the floodwall when he made a secret agreement with Confederate
sympathizers who wanted to speak at the public hearing to return Lee’s mural to the floodwall.
26)

Kaine promised them that if they did not speak he had the votes to get the mural back on

the wall.
27)

During the public hearing, the Confederate contingent did not speak which allowed Kaine

to cobble together six votes, his vote, the votes of the other three white council members and two
African-American council members in the mural was put back on the floodwall.
28)

Intervenor later moved his offices to the 5th floor of the Lee Medical Building where he

was at eye- level with the man on the horse which gave him a census satisfaction that he no
longer had to look up at the statute because looking up the noted a sign of respect or admiration
which was clearly not the case with Robert E. Lee.
29)

Based upon the foregoing, Intervenor fully meets the spirit and letter of Rule 3:14.

Therefore, this Court should grant this Motion to Intervene.
30)

Moreover, Intervenor has more than thirty (30) years of litigation experience during

which he practiced in this Court and other courts of record.
31)

Although Intervenor is not currently licensed to practice law, he has the knowledge and

experience which will allow him to participate pro se in these proceedings.

8
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WHEREFORE, for the reasons set forth herein, the Intervenor respectfully requests that
this Court grant this his motion and such other matters which the Court deems necessary and
proper.
SA’AD EL-AMIN

___________________________
Sa’ad El-Amin, M.A., J.D.
4206 Chamberlayne Avenue
Richmond VA 23227
(804) 439-8515
e-mail saadelamin@aol.com
CERTIFICATE OF SERVICE
I hereby certify that on August 27, 2020 the foregoing Motion to Intervene was emailed
to the following counsel of record in the above styled matter: Office of the Attorney General,
202 North Ninth Street, Richmond, Virginia 23219, solicitorgeneral@oag.state.va.us; Patrick M.
McSweeney, Esq.,3358 John Tree Hill Road, Powhatan, Virginia 23139,
pmcsweeney.esq@gmail.com; and Fred D. Taylor, Esq., Bush & Taylor, P.C., 4445 Corporation
Lane, Virginia Beach, Virginia 23462, fred@bushtaylor.com.
__________________________
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VIRGINIA:
IN THE CIRCUIT COURT FOR THE CITY OF RICHMOND
John Marshall Courts Building

HELEN MARIE TAYLOR, and
EVAN MORGAN MASSEY, TRUSTEE,
JANET HELTZEL,
GEORGE D. HOSTETLER, and
JOHN-LAWRENCE SMITH,
Plaintiffs,
v.

Case No. CL20003339-00

RALPH S. NORTHAM,
in his official capacity as Governor of Virginia,
DIRECTOR, VIRGINIA DEPARTMENT
OF GENERAL SERVICES, and
DIRECTOR, VIRGINIA DIVISION OF
ENGINEERING & BUILDINGS,
Defendants.
MEMORANDUM IN SUPPORT OF MOTION TO
INTERVENE AS A DEFENDANT
Sa'ad El-Amin has filed a Motion to Intervene as a defendant in the above styled matter
pursuant to Rule 3:14 of the Virginia Supreme Court Rules. As with all matters which are
procedural in nature, this Court has discretion as to whether to grant or deny the motion.
Commonwealth v. Windsor Plaza Condo. Ass'n, Inc., 289 Va. 34, 768 S.E.2d 79 (Va. 2014)
I. Rule 3:14
Rule 3:14 is very straightforward as it states:
A new party may by leave of court file a pleading to intervene as a
plaintiff or defendant to assert any claim or defense germane to the
subject matter of the proceeding. All provisions of these Rules
applicable to civil cases, except those provisions requiring
payment of writ tax and clerk's fees, shall apply to such pleadings.
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The parties on whom such pleadings are served shall respond
thereto as provided in these Rules.
The plaintiffs who are white have been allowed to challenge the decision of Virginia’s
Governor to remove the Robert E. Lee statute. At this point there is no African-American in this
suit. This can and must be remedied.
This Court is required to hear from both sides of this issue. This can only be affectively
accomplished when a person of African descent is allowed to intervene as a defendant which is
currently before this Court and Intervenor’s motion.. The present configuration of parties is not
only unfair but constitutes racism in its ugliest form and gives credence to the current
demonstrations for racial justice which proclaims that Black Lives Do Not Matter.
The Intervenor seeks to rectify and remedy this unilateral configuration by becoming a
party to this action so that the pain and embarrassment caused by the statute can be articulated
and placed before the Court which Pres. was not the case and certainly was not considered by the
Court when it purportedly “balanced the equities” in granting the temporary injunction. See
Norfolk S. Ry. Co. v. E.A. Breeden, Inc., 756 S.E.2d 420, 424 (Va. 2014)
Moreover, not allowing the Intervenor to become a party to this action would
unfortunately repeat the history of the statute because in 1890 when it was accepted by the
Commonwealth and became the property of the state, the concerns of African Americans were
neither considered nor factored.
2. Intervenor Is a Third Party Beneficiary
To the Governor’s Removal Order
With regard to the Governor’s edict requiring the removal of the Lee and statute,
Intervenor contends that his right to intervene is analogous to a claim by a stranger to a contract
who contends that he/she acquired rights under the contract as a third-party beneficiary. Courts
2
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have ruled that a third-party beneficiary “represent a well-recognized exception in our law under
which a nonparty can nevertheless enforce the contract under certain circumstances.” Thorsen v.
Richmond Soc'y for the Prevention Animals, 292 Va. 257, 267 (Va. 2016), Copenhaver v.
Rogers, 238 Va. 361, 362 (Va. 1989) and Forbes v. Schaefer, 226 Va. 391 (Va. 1983).
The Intervenor must establish that people of African descent were “clearly and definitely
intended” to be conferred a benefit by the Governor’s removal edict.”. Id., at 269 the Intervenor
points to the clarity and specificity of Gov. Northam’s reason for removing the statute, because
he clearly and unequivocally stated:
I think it’s pretty apparent as we look around this country,
there is pain… [and] [a]s a physician, I can recognize the pain
along with a lot of other people and now is the time to heal. So
we made this decision. We’re proud of this decision, and we’re
taking a new direction in Virginia.” ending the pain that he
determined that the Lee statute inflicted on people of African
descent. Ergo, African Americans are the intended
beneficiaries of the Governor’s executive order.
(Emphasis Added)
At this stage of the proceedings, Intervenor is not required to prove this allegation, as he
would be in the evidentiary stage of this proceeding. This can only happen if an when this Court
grants the Motion to Intervene.
WHEREFORE, for the reasons set forth herein, the Intervenor contends that he is
entitled to have this Court grant the Motion to Intervene.
SA’AD EL-AMIN

Sa'ad El-Amim
___________________________
Sa’ad El-Amin, M.A., J.D.
4206 Chamberlayne Avenue
Richmond VA 23227
3
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(804) 439-8515
e-mail saadelamin@aol.com
CERTIFICATE OF SERVICE
I hereby certify that on August 27, 2020 the foregoing Memorandum in Support of
Type text here
Motion to Intervene was emailed to the following counsel of record in the above styled matter:
Office of the Attorney General, 202 North Ninth Street, Richmond, Virginia 23219,
solicitorgeneral@oag.state.va.us; Patrick M. McSweeney, Esq.,3358 John Tree Hill Road,
Powhatan, Virginia 23139, pmcsweeney.esq@gmail.com; and Fred D. Taylor, Esq., Bush &
Taylor, P.C., 4445 Corporation Lane, Virginia Beach, Virginia 23462, fred@bushtaylor.com.
Sa'ad El-Amin
__________________________
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VIRGINIA:
IN THE CIRCUIT COURT FOR THE CITY OF RICHMOND
John Marshall Courts Building

HELEN MARIE TAYLOR, and
EVAN MORGAN MASSEY, TRUSTEE,
JANET HELTZEL,
GEORGE D. HOSTETLER, and
JOHN-LAWRENCE SMITH,
Plaintiffs,
v.

Case No. CL20003339-00

RALPH S. NORTHAM,
in his official capacity as Governor of Virginia,
DIRECTOR, VIRGINIA DEPARTMENT
OF GENERAL SERVICES, and
DIRECTOR, VIRGINIA DIVISION OF
ENGINEERING & BUILDINGS,
Defendants.
AFFIDAVIT OF DR. ZOE SPENCER, Ph.D., M.S.W., M.L.S.
1)

The statements I refer to in this affidavit are based upon my personal knowledge and/or

academic research. (See my Curriculum Vitae which is attached)
2)

I state under the penalty of perjury that the foregoing statements are true and accurate.

3)

Historically, newly freed African American men, women, and children realized their

freedom, from the brutal institution of enslavement, to be directly linked to the Confederacy’s
defeat in the Civil War; and, their continued progress-away from racial oppression-to be dependent
upon dismantling the socio-cultural and political vestiges of white supremacy and racial
domination in Confederate states, like the Commonwealth of Virginia. Many enslaved African
Americans joined the Union Army to fight against the Confederacy to achieve that end. To and
for them, then, Confederate soldiers were, in deed, a threat to their freedom and lives.
4
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Consequently, while the 1890 erection of a lofty statue of General Robert E. Lee, sitting high on
his horse, may have been symbolic of heroism, and a reminder of “a rich cultural heritage” of
privilege and domination that triggered pride and reverence for some White people; it was no less,
equally, a part of an extremely painful cultural heritage of brutality and subjugation that triggered
a loss of pride and trauma for African Americans.
4)

The Robert E. Lee statue (“the Monument”1) has overlooked the center of Richmond for

130 years, disregardful of shifts in the social contract that emancipation, integration, and civil
rights demanded. Unlike Confederate flags or “For White’s Only” and “No Niggers Allowed”
signage and other hurtful and traumatic symbolisms of Virginia’s cruel and heartless racist history,
[that have since been removed from public spaces], for African Americans “the Monument,” that
still stands, is symbolic of something far deeper.
5)

It is a conjuring and persistent reminder of Slave masters, Slave catchers, Confederate

Generals and soldiers on slave hunts in the North2 or hunts for Black Union Army soldiers3 in the
Commonwealth, and overseers who regularly patrolled plantations, overseeing slave’s bodies and
work. They, too, sat high on horses, in fields, watching and whipping the enslaved; trotting through
woods searching for and chasing those who dared seek freedom; violently dragging black bodies
through meadows, cobblestone streets, and dirt roads by their feet, until their skin was burned and
ripped from their bodies.
6)

They, too, looked much like the statue. This is the other side of the intergenerational history

that is passed down and culturally tied to the Commonwealth’s African American community.

1

While the term “The Monument” is used interchangeably with “the statue,” the use of the term “The
Monument” is not pronounced to give deference.
2
Frank Reeves, Confederates' 'slave hunt' in North a military disgrace. June 2013. https://www.postgazette.com/news/state/2013/06/30/Confederates-slave-hunt-in-North-a-military-disgrace/stories/201306300221
3
Over 180,000 Black soldiers served the Union Army. Most were former slaves who were given their freedom by
the North to fight in the war, but were still considered “contraband” by the Confederacy.
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7)

Many have argued that enslavement and Jim Crow are history and the new generations of

African American people could, therefore, no longer be traumatized by this Nation’s racist past.
However, the Commonwealth of Virginia has long prided itself on not only preserving, but
celebrating its racist history through the countless displays of racist prowess in public and shared
spaces.
8)

So, how could any generation forget and/or recover, progress, and evolve when the

Commonwealth has erected statues that serve as persistent reminders of their own brutal and
inhumane treatment.
9)

As people ponder the fuel behind ant-racist protest, and the 2020 Movement for Black Lives

in Virginia’s targeted and unyielding demand for the removal of all Confederate statues,
monuments, and names from public spaces in the Commonwealth, there should be no question.
10)

The merciless and callous public strangulation of George Floyd, that instigated the

movement, triggered reminiscence of the same brutal and inhumane disregard for Black life that
African Americans experienced historically, bringing to the fore, the hidden terror and repressed
trauma the public statues still represent and trigger for them today.
11)

In Richmond, in particular, the towering Robert E. Lee statue and the surrounding grounds

are both the focus and center of the protest movement -Ground Zero for organizing, mobilizing,
and addressing the masses. Centering the protest at the Robert E. Lee statue and the subsequent
ruination of the statue and dismantling of its symbolism, speaks volumes.
12)

Whether one agrees with the manner of protest or not, irrefutable sociological observation

of the words and messages inscribed through the graffiti, which erases and overshadows the power
of the statue, reflect an unequivocal expression of the pent up trauma, pain, humiliation, and an
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intolerance for the racial oppression and the intrusive disregard for the Black psyche and “Black
life” that the statue represents.
13)

Imagine, those who fought in the Union Army and the newly freed enslaved population in

the Richmond area were forced to endure the presence of the statue and then explain its symbolism
to their children in 1890, and their children to their children-and so on.
14)

Thus, the 130 years that have passed since the statue was erected did not heal the wounds

of the Commonwealth’s disregard for them. The statue still remains standing as a persistent
reminder of the Commonwealth’s disregard for Black life.

So rather than healing and

reconciliation, the presence of “the statue” forces African Americans, who come in contact with
or avoid its presence, to hide and repress their pain, trauma, fear, and humiliation-bury their
conscious experiences into their subconscious-hide it from themselves and others-in order to exist.
15)

This dialectical perception and relationship with the Robert E. Lee Memorial, that is also

a part of African American culture in the Commonwealth, and Richmond in particular, cannot be
erased.

It must be classified as a racial stressor that presents and triggers both conscious and

subconscious (hidden) trauma in African Americans, because it is.
16)

There is countless literature that exists on the social and psychological phenomena of

Racialized or Racial Trauma. In an article4, published by the American Psychological Association
in 2019, Lillian Comas-Diaz et al. most adequately define and conceptualize racial trauma as such:
17)

Racial trauma, a form of race-based stress, refers to People of Color and Indigenous

individuals’ (POCI) reactions to dangerous events and real or perceived experiences of racial
discrimination. Such experiences may include threats of harm and injury, humiliating and shaming
events, and witnessing racial discrimination toward other POCI.

4

Coma-Gomez et al. Racial Trauma: Theory, Research, and Healing: Introduction to the Special Issue,
https://psycnet.apa.org/fulltext/2019-01033-001.html
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18)

Although similar to posttraumatic stress disorder, racial trauma is unique in that it involves

ongoing individual and collective injuries due to exposure and re-exposure to race-based stress.
19)

The plethora of literature5 recognizes that there is a correlation between racism and

psychological and physical distress, which includes anxiety, avoidance, hypervigilance, and other
persistent direct and hidden injuries that result from exposure and re-exposure to the racial stress
and racial stressors.
20)

As the authors assert: “In a similar way, historical trauma or soul wounds—the cumulative

psychological wounds that result from historical traumatic experiences, such as colonization,
genocide, slavery, dislocation, and other related trauma (Duran, 2006)—can have intergenerational
effects (Geter, 2018; Rensink, 2011),” which include adverse impacts to the self-esteem of the
youth. Thus, as racial trauma refers to “the events of danger related to real or perceived experience
(sic) of racial discrimination” which include “humiliating and shaming events,” the following
must be considered.
21)

In her work, Joy DeGruy author of “Post Traumatic Slave Syndrome,” poignantly writes:

Since Enslavement, “black (sic) America has labored to recover from the dehumanization of
bondage, the offense of peonage, the outrage of black codes, the affront of convict leasing, the
indignities of Jim Crow and the ravages of poverty.
22)

During the same time white America has struggled to come to grips with its legacy of

chattel slavery and other crimes it committed in the name of morality, progress and
supremacy…The behaviors associated with maintaining and justifying slavery, as well as the
consequent assault on the generations of African Americans that followed, has resulted in yet
unmeasured injury to the American psyche.

5

Robert T. Carter. Race and Psychological and Emotional Injury: Recognizing and Assessing Race Based Traumatic
Stress. https://facstaff.necc.mass.edu/wp-content/uploads/2012/01/racism_and_psychological_injury_articl.pdf
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23)

America’s resistance to accepting its responsibility for slavery and repairing the damage

done continue to prevent the nation from taking its place as the world’s moral leader.”6
24)

This is the context in which hidden racial trauma occurs. Consequently, outside of both a

lens and a political and judicial infrastructure that is capable of recognizing perceptions that exist
outside of a European lens and experience as tangible, real, and valuable, rectifying racism and
healing from racial trauma cannot occur.
25)

As Comas-Diaz et al. state, “healing racial trauma is challenging because racial wounds

occur within a sociopolitical context and on a continuing basis. What is more, the current
definitions of trauma, traumatic stress, and trauma treatment are embedded in European
perspectives (Hernández-Wolfe, 2013).”7 While the Plaintiffs may live on, and even represent
others who reside on, or off of Monument Avenue, they are not the only Virginians or Richmonders
who are exposed to the monument on a regular basis. Therefore, their definition of what causes
harm, must not be held as unilateral and unopposed.
26)

There is another side: For African American citizens of the Commonwealth and the City

of Richmond in particular, who also live, work, drive through, and/or take a walk on Monument
Avenue, the Robert E. Lee statue is a triggering racial stressor.
27)

The overall symbolism of him sitting high on his horse8 represents a real intergenerational

perceptual experience of racism and racial oppression, which certainly encompasses “humiliating
and shaming events.” It has been a looming triggering symbol for African Americans in the
Commonwealth for 130 years.

6

Joy DeGruy. Post Traumatic Slave Syndrome
Racial Trauma: Theory, Research, and Healing: Introduction to the Special Issue,
https://psycnet.apa.org/fulltext/2019-01033-001.html
8
“Sitting on your high horse” is also a cultural euphemism that indicates that the individual is “looking down upon”
another, better than another, or treating another in a dominating and condescending way. Equally “Get off your
high horse” is also a euphemism that the person is acting, behaving, or treating another in a superior manner.
7
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28)

Thus, what constitutes “immediate and irreparable injury,” is not absolute. In this instance,

it stands in staunch dialectical opposition to the lived experiences and intergenerational
perceptions of the Commonwealth’s African American community.
29)

In essence, the monument is just as much a part of the traumatic and brutal cultural and

historic heritage of African Americans in Virginia, as it is for the Plaintiffs worried about
protecting their property value, privilege, and culture on Monument Avenue.
30)

Therefore, it must be rectified that a statue that represents heroism and instigates pride

to/for some, equally, and no less significantly represents oppression and brutality, and instigates
trauma for others. It must be rectified that a statue that may bring joy each time some see it, may
equally trigger and retrigger trauma each time others see it. To demand that others be required to
endure deeply rooted socio-historic and psychological trauma to preserve the privilege, pride, and
property value achieved through a brutal and racially oppressive epoch and a statue of a “leader”
who fought to preserve it, is a racist demand and expectation in and of itself.
31)

The social contract in this new democracy has shifted dramatically since 1890. As we

confront anti-racism strategies, we must consider both the blatant and subtle ways it manifests.
32)

The Plaintiff’s petition to enjoin the removal of an oppressive monument in order to

preserve the racial and cultural privilege and perceived property value of the few over ensuring the
psycho-social well-being of the masses, hence promoting racial healing and reconciliation within
the Commonwealth is what this dilemma represents.
33)

FURTHER AFFIANT SAYS NOT.
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August 27, 2020
______________________________
Zoe Spencer, Ph.D., M.S.W., M.L.S.
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Curriculum Vitae
Zoe Spencer, Ph.D., M.S.W., M.L.S.
4107 Overridge Drive
Chester, VA 23831

240-351-9528
dr.zoespencer@gmail.com

TEACHING PHILOSOPHY
It is my premise that the world is fluid and change is constant; therefore, the ability to negotiate one’s
environment through the fluid use of critical, analytic, and abstract reasoning is far more imperative
than memorizing “constant concepts” without being prepared to practically apply them in the real world.

EDUCATION
Doctor of Philosophy, May 2005
Sociology: Race, Class, and Gender Inequality and Urban Sociology
Sociology and History of African-American Women
Department of Sociology and Anthropology Howard
University, Washington D.C.
Dissertation Topic: A Historical-Materialist Analysis of the Visual Presentation of the
African American Woman in Mainstream Film- 1896 to 2004
Master of Legal Studies, October 2018
Washington University St. Louis School of Law St. St.
Louis, MO.
Master of Social Work, May 1992
Family & Child Services and Direct Service Assessment
Criminal Justice
School of Social Work
Howard University, Washington D.C.
Bachelor of Arts, December 1988
Administration of Justice Major and Spanish Minor
College of Liberal Arts and Sciences Howard University,
Washington D.C.

LICENSURE
Former Licensed Independent Clinical Social Worker, Washington D.C.
License #: 340825, 1996-August 2016.
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ACADEMIC AND TEACHING EXPERIENCE
Professor- Virginia State University
Department of Sociology and Criminal Justice
Petersburg, Virginia, June 2017-Present
Continue to develop programs, curriculum, and courses in Sociology; teach, research, and
publish in the discipline of Sociology and Criminal Justice; engage in activism and advocacy
around gender equity, social justice, state sponsored violence as service. Develop Undergraduate
Certificate in Community Activism
Program; Develop Rights, Law, and Legal Issues in Activism Course; Teach Graduate and
Undergraduate Courses
Visiting Professor- Sichuan University, Chengdu China, Sichuan Province
Chengdu American Institute for Study Abroad/Concordia University
August 2013-December 2013
Teach Race and Ethnic Relations, Urban Sociology with an emphasis in cultural
diversity and urban development, Advise students.
Associate Professor- Virginia State University
Department of Sociology, Social Work, and Criminal Justice
Petersburg, Virginia, June 2010- June 2017
Teach Graduate Electives in Criminal Justice, Develop Sociology of Sports, Social
Movement/Social Change, The Sociology of Enslavement, African Americans and the
Prison Industrial Complex, and other special topics electives
Develop Curriculum for
Undergraduate
Certification in
Social
Activism/Sociology
Tenured in 2013
Assistant Professor, Virginia State University
Department of Sociology, Social Work, and Criminal Justice
Petersburg, Virginia, August 2008- June-2010
-

-

Sociological Theory, Introduction to Sociology, Freshman Studies, African American
Women in Society, Race and Ethnic Relations, Social Psychology,
Sociology of the Media and Hip Hop, Social Movement and Social Change,
Social Problems, Sociology of Religion, Research Methodology, Cultural
Anthropology, Sociology of Marriage and The Family and other Special
Topics courses to include History of Consciousness, Compartative Global
Culture, Slavery and Capitalism and other related courses. Teach courses for
Independent Studies Program Ft. Lee Army Base, (Non traditional students and
Military Personnel.
Provide academic advisement, career and graduate school advisement for
students.
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-

-

Developed Courses: The Sociology of the Media and Hip Hop, Applied Research
Methods, Social Statistics; Special Topics in Sociology; Assisted in the Restructuring
of the Sociology Curriculum; Proctor MFT Exam
Co-PI/Consultant- ReGent Grant/Peer Mentoring Component, VSU and Petersburg
Youth Services Division

Assistant Professor, Cheyney University of Pennsylvania
Department of Social and Behavioral Sciences,
Cheyney, Pennsylvania, August 2006-August 2008
-

Teach Introduction to Sociology 201, Intergroup Ethnic Relations, Sociology of
Marriage and the Family, Social Organizational Dynamics, Senior Seminar in
Sociology, Early and Contemporary Sociological Theory, Family and Crisis
Intervention, Social Welfare, Social Problems, and other related courses.

-

Provide academic advisement, career and graduate school advisement To/for students.
Serve as advisor for Student Government Cooperative
Association, Freshman Class, L’Orignale Fashion Society, Langston Hughes Poetry
Society. Founder of The Diamond Club and The Righteous Soldier Alliance.
Provide and participate in on campus seminars.

-

Member of EXPORT Program: Evaluate grant proposals on Obesity in the African
American Community submitted by University of Pennsylvania, Drexel University,
and Cheyney University.

-

Participate in HPV Grant Collaboration with the University of Pennsylvania

-

Member of Academic Affairs Committee: Evaluate student petitions on academic
issues.

-

Member of Think Health Grant Collaboration with the University of Pennsylvania

-

Coaches Grievance Chair, Local APSCUF

Temporary Instructor, Cheyney University of Pennsylvania Department of
Social and Behavioral Sciences
Cheyney, Pennsylvania. August 2005 to August, 2006.
-

Teach Sociology 201, Sociology of Marriage and the Family,
Social Organizational Dynamics, Senior Seminar, and Inter-group
Ethnic Relations Courses.

-

Provide academic advisement, career and graduate school advisement to and for
students.
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-

Member of EXPORT Program: Evaluate grant proposals on Obesity and other Health
Disparities in the Urban Community submitted by University of Pennsylvania, Drexel
University, and Cheyney University.

Adjunct Instructor, Northern Virginia Community College, Department of
Sociology, Fairfax, Virginia. January 2002-August 2005.
-

Teach Sociology 201, 202, Sociology of Family courses at the Community College
level. Includes basic and advanced sociological theory, basic research methodology,
social problems, race, class and gender, and globalization.

-

Provide guidance and educational advisement and counseling.

Adjunct Instructor, Northern Virginia Community College,
Department of Psychology, Fairfax, Virginia. August 2002-August 2005.
-

-

Teach Psychology 201 and 202 courses at the Community College level. Includes
basic psychological theories, basic research methodology, psychological disorders,
treatment and intervention, personality, and social psychology.
Provide guidance and educational advisement and counseling.

QUANTITATIVE RESEARCH STUDIES, EXTERNAL INSTITUTIONAL AND
ORGANIZATIONAL PROGRAM DEVELOPMENT, AND DIVERSITY CONSULTING
The Effect of Transformative Pedagogy Modeling (*TPM) on Racial Identity Formation, SelfActualization, Critical Consciousness, and Academic Achievement in the HBCU: Virginia
State University A Preliminary Model PI: Zoe, Spencer, Nishaun Battle, LaShaunda Horton,
August 2016
Cultural Actualization Training: Train the Trainer, Diversity and Community Relations
Initiative, Chesterfield Police Department, Advisor/Consultant, June 2015 to 2016.

Unapologetically Black Lecture Series, Virginia Commonwealth University Office of Multi
Cultural Student Affairs OMSA/NAACP/Afro Latino Student Organization, October 2015Present.
GMAT Preparation, Sociology/Social Science Preparation Instructor for Minority and
Underserved Students, University of Richmond, August 2015-August 2017.
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Student Diversity Orientation Model, Developer/Consultant, G-MEO Study Abroad, Sichuan
University, Chengdu China, December 2013-March 2015
CONSULTING EXPERIENCE:
CEO, Diverse Relations Group, Chester VA, June 2014- Present.
-

Program Evaluation to assess diversity needs
Developing Diversity and Cultural Actualization Training Models
Consulting on Issues of Implicit and Explicit Bias
Trauma Assessments
Serving as Expert Witness in issues of Institutional Bias in Administrative Hearings

COUNSELING EXPERIENCE:
Founder-Personal Growth and Relaxation Center, Washington D.C. September 19992003.
-

Individual, Couples, Marital, Adolescent and Group Therapy.

Visiting Therapist, Insight Therapeutic Services Inc., Washington D.C.
July 2001-January 2002.
-

Child, Adolescent and Family Therapy in urban communities.

Social Worker, Arlington Country DHS, Arlington, Virginia.
February 1992- August 1999.
Crisis Intervention Services
Assessment and placement homeless and drug addicted Counseling
Therapy for diverse population.
Social Worker, St. Martins House for Women and Infants, Washington D.C.
January, 1991-February, 1992.
Counseling and therapy for women in recovery
Facilitate group meetings
Prepare residents for community re-integration
Discharge planning and follow-up

and

PROFESSIONAL AND SCHOLARLY PRESENTATIONS
Health Disparities Panel, Panelist, NAACP Virginia Health Committee, August 2020
Criminal Justice Reform with Senator Joe Morrissey, Kandise Lucas, Lorraine Wright, Moderator,
Democratic Caucus/Senator Morrissey, August 2020
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Educational Genocide Follow-up, Presenter, The Dignity in Schools Campaign, July 2020
Higher Education in Prison After the Revolution Has Been Televised, Keynote Speaker, JAMII,
June 2020
Educational Genocide, Keynote Speaker, The Dignity in Schools Campaign, June 2020
Souls of Black Men Panel, Panel Presenter, The Bell Effect and VUU, December 2019
Say Her Name, Panel Presenter, Afrikana Film Festival, September 2019
Central Park Five, Moderator, Afrikana Film Festival, September 2019
Intersectionality Webinar, Trainer, AAUW Illinois, September 2019
Gender Pay Gap and Intersectionality, Presenter, AAUW Illinois State Conference, May 2019
Prior Salary and the Gender Pay Gap, Presenter, AAUW Minnesota Regional Conference, April
2019
The Equal Pay Act and Title VII Journey, Presenter, AAUW Atlanta Regional Conference, April
2019
Liberation May Mean Death: "But Some of Us Are Brave," Presenter, National
Women’s Studies Association, November 2018
Black Women’s Liberatory Pedagogies: Resistance, Transformation & Healing,
Presenter, National Women’s Studies Association, November 2018
White Supremacy/Black Resistance: Mass Incarceration and State Sponsored Violence in the age
of Neo Liberalism, Presenter, Association of Black Sociologists, August 2018 Intersectional
Feminist Panel, Presenter, National Conference for College Women Student Leaders,
University of Maryland, May 2018
When the Struggle Gets Real: Gender Discrimination under Title VII and EPA, Speaker,
American Association of University Women, Cornell University, May 2018
I Rise, I Fall, To Rise Again: Sexism, Patriarchy, and Discrimination in the HBCU, Speaker,
American Association of University Women, April 2018
Pulling the Trump Card: Evaluating White Supremacy in the Post Obama Era, Thematic Session,
Panel Presenter, Southern Sociological Association, April 2018
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Is America Great Yet: Critical Perspectives in Race Relations, Politics, and Social
Injustice in the Aftermath of Charlottesville, Conference Co-Chair, 6th Annual Conference on
Social Injustice, Virginia State University, April 2018

Black Women’s Liberatory Pedagogy, Panel Presenter, North Eastern Illinois University, March
2018
Black Women’s Resistance, Speaker, Chesterfield County NAACP, February 2018
Racism and Bias Panel. Panel Discussant. Chesterfield County Parent Teachers Association.
November 2017
Black Skin White Mask: Negotiating Resistance to Revolutionary Pedagogy in the
HBCU, Panel Presenter, National Women’s Studies Association, November 2017
#SheResisted: The Praxis of Consciousness, Panel Presenter, Revolutionary Criminology, and
Liberation from the HBCU to the PIC, National Women’s Studies Association, November 2017

Sassy Mouths, Unfettered Spirits and the Familiar Lynching of Korryn Gaines and Sandra Bland,
47th Annual Association of Black Sociologists Conference, August 2017
Screaming Genocide: A Theoretical Analysis of State Violence, Mass Incarceration, and the
Declining State of Black Labor, 47th Annual Association of Black Sociologists Conference,
August 2017
Environmental Justice and Environmental Racism Panel, Panel Discussant, University of
Virginia, April 2017
Sassy Mouths, Unfettered Spirits and the Familiar Lynching of Korryn Gaines and Sandra Bland:
A preliminary work , The Lemon Project, College of William and Mary, March 2017
My Ancestors Said…, Keynote Speaker, Annual Black History Month Kickoff, Virginia
Commonwealth University, February 2017
What is Black Sociology? Revolutionary Pedagogy and Praxis in this Neo Jim Crow Era, 46th
Annual Association of Black Sociologists Conference, October 2016
11th Annual Hip Hop Conference: “Hip Hop and the Prison Industrial Complex”, Panel
Discussion with Mobb Deep, University of California Pennsylvania, March 2016
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Unapologetically Black: Hip Hop and Black Liberation Panel Discussion with KRS One,
Virginia Commonwealth University, January 2016
The Interaction of Black Youth and Police, National Organization of Black Law Enforcement
Executives, Opening Presentation, December 2015.
Kwanzaa Celebration, Keynote Speaker, OMSA Virginia Commonwealth University,
November 2015
Panel Presentation, “Neo Lynching,” Resistance, and the Criminalization of the Right to
Peaceably Assemble in the United States.” Panel Presenter. American Society of Criminology
Annual Conference, November 2015
25th Anniversary of Stop the Violence: Through The Lens of Hip Hop: Examining Youth
Activism, Internal Violence, Racialized Policing and Black Lives Matter. Panel Discussant with
KRS One, Norfolk State University, November 2015
CROSSROADS, Keynote Speaker, National Collegiate Preparatory Charter High School,
October 2015
Current Policies on Policing: Perceptions vs. Realities, Panel Discussant, Crater Fraternal
Order of Police, October 2015
The Influence of Western Christianity on the Institution of Enslavement in America, (accepted),
Presenter, Oxford University Conference on August 2015 (unable to attend due to school
budget).
Mothering Black Sons in the Era of Mike Brown, Plenary Panelist, Sarah Lawrence
College Women’s History Conference, March 2015
Maintaining Physical, Mental, and Spiritual Health, Keynote Speaker, NAACP, Virginia
Commonwealth University, February 2015
Family in the African American Community, Keynote Speaker, Universal Audriend Charter
High School, Philadelphia PA, February 2015
Family Reunion Conference, Keynote Speaker, Norfolk State University, November 2014
Human Rights Town Hall Police Brutality, Panel Discussant, Amnesty International Annual
Conference, November 2014.
Bigger Than Ferguson Panel, Panel Discussant, Mount St. Mary’s University, October 2014
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Know Your Worth, Keynote Speaker, The Tri City Community Planning and Development
Council Norfolk, March 2014
The Civil Rights Movement Then and Now, Keynote Speaker, Black History Month Presentation
for 24th Army Brigade, Ft. Lee Army Base, February 2014
Negotiating Culture Shock and Reverse Culture Shock in a Foreign Land, G-Meo National Study
Abroad Symposium, New York, February 2014
The History of Race and Gender Stereotypes in America, Sichuan University, Chengdu, China
November 2013
Women’s Development Center, Keynote Speaker Women’s History Conference, Norfolk State,
August 2013
Women in the Media, Women’s History Conference, Panelist, Ohio University, March 2013

Women’s Development Center, Women’s History Conference, Keynote Speaker, Norfolk State,
March 2013 (canceled)
Interlink Alliance, Keynote Speaker, Virginia State University, September 2012
Education First Foundation, Kentucky State University, September 2012
Taking Care of Self, Presenter, Department of Student Activities Retreat, Virginia State
University, June 2012
Communication Across Gender, Panel Discussant, Reeves Center, ECAC Community
Organization, May 2012
Mass Incarceration and the Prison Industrial Complex, Panel Discussant, The All Peoples African
Revolutionary Party (GC) Conference, Washington DC May 2012
Keynote Address, National Black Graduate Student Association, King of Prussia PA, April
2012
Building Our Branches, Expanding Our Roots, National Association of Black Administrators
Conference, Keynote Speaker, March 2012
Activism in a World of Shifting Contracts, Southern Sociological Society, Organizer/Presenter,
March 2012
Black History Month Program, Presenter, Richmond City Jail, February 2012,
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The State of the HBCU, The 4th Annual NAACP Education Conference, Cheyney University,
July 2011
Embracing the Principles of Ma’at, ASCAC Conference Washington DC, March 2011 (accepted
paper- unable to attend)
The Sexualized Body Politic of the African American Woman: From Enslavement to Hip Hop,
Plenary Panel Presenter, Women’s History Conference, Sarah Lawrence College, March 2011
Certainly Not Me!: Defining the 'Subject' of 'Womanity' in the era of the Objectification of
Women in Hip Hop Media, Guest Speaker, Sarah Lawrence College, November 2010
State of the HBCU Panel, 3rd Annual NAACP Education Conference, NAACP
Cheyney/Coatsville Chapter, August 2010

Slavery in the 21st Century: Evaluating the Influence of Hip Hop Media on the Prison Industrial
Complex: Panel Organizer and Presenter, Association of Black Sociologists Conference, August
2010
Stratification, Inequality, and Justice Panel: Black Men in the Media: Shaping Perception,
Impression, and Affect Control, Presenter, Southern Sociological Association, April 2010
Shake Dat Azz: Deconstructing the Historic Construction of the Video Vixen. Presenter.
Women’s Conference Sarah Lawrence College, March 2010
Delaware Country Community College 2008 Election Symposium- 1 Year Later: Scholars and
Politicians, Panelist. (invited) Delaware Community College, November 2009.
Disproportionate Minority Contact Panel, Facilitator, DMC Conference, Virginia State
University. April, 2009
Understanding the Cultural Influence of Body Image Perception Amongst College Women,
Roundtable Organizer and Chair, Virginia Social Science Conference March, 2009.
Idiographic versus Nomothetic Methodology: Can’t They All Just Get Along? Panel
Presenter, Virginia Social Science Conference, March 2009
The State of the HBCU, NAACP Educational Symposium:
Coatesville/Cheyney NAACP, February 2009.

Panel Discussant:

2008 Election Symposium: Scholars and Politicians, Panelist, Delaware County Community
College, October 2008.
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Pedagogy of the Oppressed: Using Hip Hop to Teach, Raise Consciousness, and
Empower Students in the 21st Century, Association of Black Sociologists,
(Invited/DNA) August 2008
Understanding the Media Influences on Sexuality, Motherhood, and the Prison Industrial
Complex, Association of Black Sociologists, August 2007
I Didn’t Ask You to Rearrange Me: Socio-Sexual Constructions of Black Women in Mainstream
Film. Association of Black Sociologists, August 2006
A Comparative Analysis of Jim Crow and the War on Drugs: The History of Differential Criminal
Justice Punishment, Eastern Criminal Justice Society, April 2006.
Sapphire vs. Sambo: A Comparative Analysis of the Hegemonic Presentation of Black of Gender
Identity in Mainstream Film, American Sociological Association Conference.
August 2005.
Sapphire vs. Sambo: A Comparative Analysis of the Hegemonic Presentation of Black
Gender Identity in Mainstream Film, Southern Sociological Association Conference
April 2005
State of the Black Woman Panel Discussion, Howard University February, 2005
An Intersectional Analysis of Gender and Film, Black Feminism Seminar, Howard University
November, 2004
HONORS AND AWARDS
*Emmy Award, Outstanding Writer/Performer, “Say Her Name,” NATAS, Capital
Chesapeake Bay Area, August 2020
*Emmy Recognition Award, Community Service, “Say Her Name,” NATAS, Capital
Chesapeake Bay Area, August 2020
Foot Soldier in the Sand Award, Chesterfield County NAACP, August 2020
Emmy Nomination, NATAS, Capital Chesapeake Bay Area March 2020
Certificate of Appreciation, Phi Beta Sigma Fraternity, Inc., October 2019
Pioneer Award, VSU NAACP, February 2019
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Black Women in Chesterfield, Comptroller of the Revenue, Chesterfield County, February
2019
Agency Star Award Nomination, Virginia State University, April 2017
Dr. Z Honors Day Presentation, Virginia State University Students and Alumni, May 2016
Certificate of Merit and Appreciation, Chesterfield County Police Department, December 2015
Powell Society Induction, Virginia State University, October 2015
Trojan Girls Rock Award 2014-15, Lady of Troy Award, Student Government
Association and Student Activities of Virginia State University, March 2015
Unsung Hero Award for Service Excellence, Sigma Gamma Rho, Beta Xi Chapter, August
2014
Honorary Brick for Service Excellence, Women’s Army Museum Garden, Ft. Lee Army Base,
February 2014
Coin of Excellence, Quarter Master General, 24th Army Brigade, February 2014
Coin of Excellence, Command Sargent Major, 24th Army Brigade, February 2014
Induction to Alpha Kappa Delta Honors Society, April 2012
Honorary Induction to Golden Key International Honour Society, April 2012
Certificate of Appreciation, Zeta Phi Beta Sorority Inc., April 2012
Certificate of Appreciation, Public Administration Club, April 2011
Residence Life Faculty Award, Residence Life, March, 2011
Faculty of the Year Award, VSU Chapter NAACP, February 2011
Certificate of Appreciation, Alpha Kappa Alpha Sorority Inc., February 2011
Certificate of Appreciation, Auset Society, December 2010
Certificate of Appreciation, Delta Sigma Theta Sorority Inc, November 2010
Faculty Appreciation Day Honoree, Virginia State University Student Athletic Association,
January 2010
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Certificate of Appreciation, Richmond City Jail, June, 2009; April, 2009
Certificate of Appreciation, Graduate Student Association/NAACP, May, 2009
Certificate of Appreciation, Residence Life Virginia State University, March, 2009
NAACP Founders Award, NAACP Coatesville Chapter, February, 2009
Certificate of Appreciation, Delta Sigma Theta Sorority Inc., November, 2008
Professor of the Month, Keystone Honors Academy, April, 2008
Peoples Choice Award, Best Professor, Cheyney University, March, 2008
Women Educators of Cheyney Award, Omega Psi Phi Fraternity Incorporated, February, 2007
PUBLICATIONS
MANUSCRIPTS:
So You’re Going Off To College: Don’t Forget Your Survival Guide for a First Year Freshman,
Lulu Press, January 2017
Women Talk Too Damn Much! Reclaiming, Self Love, Intimacy, and the Ultimate Connection,
Lulu Press, July 2013
A Letter to Your Conscience, (Literary fiction) Lulu Press, August 2013
Murda’, Misogyny, and Mayhem: Promoting the Culture of Abnormality in Urban Community,
Foreword written by Dr. Molefi Asante. University Press/Rowman Littlefield- October 2011.
CHAPTERS:
Black Skin, White Masks: Resistance to Black Women’s Transformative Pedagogy in the HBCU,
Palgrave MacMillan, (Peer Reviewed Chapter), December 2017
The Honeymoon is Over! Rhetoric, Shared Identity and the Symbolic Communication of Race in
the Obama Campaign, Studies in Communication in the 2012 Presidential Campaign, Rowman
Littlefield May, 2014
Multiple Jeopardy: The Impact of Race, Gender and Slavery On The Punishment of
Women in Antebellum America- co author with Dr. Vernetta Young, Rutgers Press, 2007
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PEER REVIEWED ARTICLES:
Peer Reviewed Journal:
Sassy Mouths, Unfettered Spirits, and the Contemporary Lynching of Korryn Gaines and
Sandra Bland: The Real Issue of Post Traumatic Slave “Master” Syndrome, and the
Familiar “Policing” of Black Women’s Resistance in 21st Century America, Meridians, Duke
University Press, (Double Blind Peer Reviewed Article), September 2018
Reconceptualizing the Language of Historic and Contemporary Violence Against African
Americans as Savage White American Terror (SWAT), Journal of African American
Studies, Springer Press, (Double Blind Peer Reviewed Article) July 2018
Why Welcome Back Jim Crow: Jim Crow, Neo Lynching, and the Criminalization of the Right to
Resist in 21st Century America. The Criminal Justice Journal and Law Review, Special
Edition, Sage Publications, (Double Blind Peer Reviewed Article),
November 2016
The Socio-politics of Black Men and Crime in the Media: Shaping Perception, Impression, and
Affect Control. The International Journal of Social Science Research and Practice, (Double
Blind Peer Reviewed Journal), September 2013
Heads or Tails. Xhibit P, www.xhibitp.com, On Line Peer Reviewed Exhibit: April 2011
MAGAZINE ARTICLES:
Getting Away with Murder: Understanding the Law That Protects Trayvon’s Killer,
Ebony Magazine, ebony.com, March 2012
Cause and Consciousness: Understanding the Contemporary Relevance of the HBCU
Black Ph.D. Magazine, August 2005
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V I R G I N I A :
IN THE CIRCUIT COURT FOR THE CITY OF RICHMOND
John Marshall Courts Building
HELEN MARIE TAYLOR, et al.,
Plaintiffs,
v.
GOVERNOR RALPH S. NORTHAM, et al.,
Defendants.

)
)
)
)
)
)
)
)
)

Case No. CL20003339-00

DEMURRER
Plaintiffs’ complaint fails to state a claim on which relief may be granted. Plaintiffs fail
to identify any enforceable property right and are not entitled to declaratory relief based on
alleged statutory or constitutional violations.
LEGAL STANDARD
A court “ruling on a demurrer . . . accepts all facts properly pled and any reasonable
inferences from those facts as true and decides whether the allegations present a valid cause of
action.” EMAC, L.L.C. v. Cty. of Hanover, 291 Va. 13, 20 (2016).
ARGUMENT
I.

Plaintiffs fail to identify an enforceable property right
Plaintiffs’ claims based on the 1887 and 1890 deeds (also incorporated into the

complaint) can be rejected as a matter of law, without need for additional evidence.
1.

“English common law recognized very few restrictive covenants running with the

land.” Tvardek v. Powhatan Village Homeowners Ass’n, Inc., 291 Va. 269, 275(2016). “Those
traditionally receiving judicial approval appeared to be limited to easements appurtenant ‘created

1
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to protect the flow of air, light, and artificial streams of water, and to ensure the subjacent and
lateral support of buildings or land.’” Id. (quoting United States v. Blackman, 270 Va. 68, 77
(2005)). “Over a century ago, [the Virginia Supreme Court] noted that ‘attempts have been made
to establish other easements, which the [historic common] law does not recognize, and to annex
them to land; but the law will not permit a land-owner to create easements of every novel
character and attach them to the soil.’” Id. (quoting Tardy v. Creasy, 81 Va. 553, 557 (1886)).
“Since then, in keeping with . . . common-law traditions, Virginia courts have consistently
applied the principle of strict construction to restrictive covenants.” Id. Such agreements will
only be enforced if their words “carry a certain meaning by definite and necessary implication.”
Shepherd v. Conde, 293 Va. 274, 288 (2017) (quoting Scott v. Walker, 274 Va. 209, 213
(2007)). 1
2.

The language of the 1890 deed conveying the land to the Commonwealth states

that the “[c]ircle of ground” will be kept “perpetually sacred to the Monumental purpose to
which [it] ha[s] been devoted” and that the Commonwealth “will faithfully guard it and
affectionately protect it.” Compl. for Decl. and Inj. Relief (Compl.), Ex. B at 368. 2 For plaintiffs
to prevail, they would have to demonstrate that those precatory (and inherently ambiguous)
words necessarily bind the Commonwealth to specifically approved uses of the land and
perpetually foreclose the statue’s removal, all for the benefit of the immediately surrounding
1

The Virginia Supreme Court has likewise admonished that “[s]tatutes in derogation of the
common law are to be strictly construed and not to be enlarged in their operation by construction
beyond their express terms.” Tvardek, 291 Va. at 284 n.4 (quotation and citation omitted).
“‘Abrogation of the common law requires that the General Assembly plainly manifest an intent
to do so.’” Id. (quoting Linhart v. Lawson, 261 Va. 30, 35 (2001)). “[Courts] do not casually
presume this intent.” Id.
2
Although plaintiffs contend that the Commonwealth is bound by both the 1887 and 1890
deeds (Compl. ¶ 26), the original donors’ acquiescence in the 1890 deed means that the language
of that document superseded any possible restriction contained in the1887 deed.
2
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subdivision. That, they cannot do.
The problem is not just that the language is “flowery.” See Pls.’ Mem. in Supp. of Mot.
for Temporary Inj. 12 (Pls.’ Br.). The problem is that nothing about the transactions through
which the land came to be owned by the Commonwealth suggests a restrictive covenant.
“[T]raditionally,” covenants “to protect the flow of air, light, and artificial streams of water, and
to ensure the subjacent and lateral support of buildings or land,” Tvardek, 291 Va. at 275, were
created to preserve the use and enjoyment of neighboring properties. But here, plaintiffs’
properties can be used and enjoyed regardless of what stands in the middle of Lee Circle.
Moreover, rather than maintaining the land underlying the monument for the benefit of the
planned development, the original owners donated the land to the Lee Monument Association,
and then acceded to its conveyance to the Commonwealth—all years before the first house in the
Allen Addition was built. Had the original owners intended to create a covenant benefitting the
neighboring properties, it would have been much simpler to retain the land and promise each
owner of a subdivided parcel that the plot would remain undeveloped, or would provide a site for
a monument, in perpetuity. Cf. Barner v. Chappell, 266 Va. 277 (2003). The odd, multi-layered,
multi-party conveyance of the land with a vague and undefined “guarantee” that the
Commonwealth will hold the statue and land “perpetually sacred” and “faithfully guard it and
affectionately protect it,” Ex. B at 368, cannot be found to establish a restrictive covenant,
particularly given “the principle of strict construction” against such instruments, Tvardek, 291
Va. at 275.
3.

Even if the language of the 1890 deed did create a restrictive covenant, that

covenant would be unenforceable. The Virginia Supreme Court has emphasized that a covenant
will not be enforced if restrictions on “the use of property . . . [are] contrary to public policy,”
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Hercules Powder Co. v. Continental Can Co., 196 Va. 935, 939 (1955), or if “[c]onditions . . .
have changed so substantially that the essential purpose of the covenant is defeated,” Barner, 266
Va. at 285. As far back as 1886, the Court invalidated an agreement purporting to restrict uses of
land in perpetuity, finding the instrument “void as in general restraint of trade” and “against
public policy and not such as the law will recognize or enforce.” Tardy, 81 Va. at 565. The same
logic applies here, and the same result should follow.
a.

Most fundamentally, any requirement that the Commonwealth maintain in

perpetuity a massive monument to anyone would be void as “against public policy.” Tardy, 81
Va. at 565; accord Hercules, 196 Va. at 939. It is axiomatic that “[a] government entity has the
right to speak for itself” and “say what it wishes,” Pleasant Grove City v. Summum, 555 U.S.
460, 467 (2009) (internal quotations and citations omitted); indeed, “[i]t is the very business of
government to favor and disfavor points of view,” National Endowment for Arts v. Finley, 524
U.S. 569, 598 (1998) (Scalia, J., concurring in judgment). And it is equally well-settled that
government-owned monuments on government-owned property are core government speech that
inevitably convey messages about what a political community believes and values. Pleasant
Grove City, 555 U.S. at 470–71. No individual Virginian—whether a living resident of
Monument Avenue or a long dead predecessor in title—may force the Commonwealth of 2020 to
continue to broadcast a message with which it disagrees and does not wish to be associated.
Accord United States v. Winstar Corp., 518 U.S. 839, 888 (1996) (plurality opinion) (noting that
“a state government may not contract away an essential attribute of its sovereignty”) (internal
quotations and citations omitted).
Plaintiffs misapprehend this argument, suggesting that, because not everyone regards the
Lee statue as a symbol of slavery or white supremacy, it is not against public policy to force the
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Commonwealth to maintain the statue in perpetuity. See Pls.’ Br. 18 n.4. As explained
previously and in the next section, plaintiffs are wrong about the message the statue conveys.
But, for purposes of this argument, a monument’s specific meaning—or whether it means
different things to different people—simply does not matter. Cf. Pleasant Grove, 555 U.S. at 474
(noting that, given “the way monuments convey meaning,” they may be interpreted in different
ways by different observers). Instead, the threshold question is whether it is against public policy
to legally require a sovereign Commonwealth to forever continue to engage in expression with
which it disagrees. As just explained, the fact of a compulsory message violates public policy,
regardless of its content. 3
b.

i.

Even if the question were whether the continued presence of the Lee statue

in particular violates public policy, the answer would be yes. When the statue, pedestal, and real
property were conveyed to the Commonwealth, Reconstruction had recently ended and the
overwhelming view of those who held political power in Virginia (as opposed to the thenhundreds of thousands of Black Virginians who were being rapidly disenfranchised) was that
Lee was a heroic figure to be celebrated and that the failure of his cause was a tragedy to be
mourned. Today, Lee and other Confederate leaders are widely regarded as symbols of racism,
injustice, and oppression, and the cause for which they fought a shameful blight on our Nation’s
history. The statue has become an ever-more-painful wound and a focus of the anger and
frustration felt by many who continue to suffer the effects of the disgraceful institution the
3

Because the public-policy violation is requiring the Commonwealth to continue saying
anything, plaintiffs’ suggestion that the Governor has no role in setting public policy fails for that
reason. But plaintiffs’ argument is also plainly incorrect. While passing legislation is the
purview of the General Assembly, the public policy of the Commonwealth extends beyond the
laws of the Code of Virginia to the many official acts of the Governor and the Executive Branch.
Just as President of the United States plays a substantial role in setting the public policy of the
Nation, the Governor of Virginia plays a substantial role in setting the public policy of the
Commonwealth.
5

045

Confederacy fought to protect. Cf. Pleasant Grove, 555 U.S. at 477 (noting that “[t]he ‘message’
conveyed by a monument may change over time”). Across the country, Confederate symbols are
being taken down—with and without government action—as more and more Americans agree
that such relics of the past cannot co-exist with the future they envision.
Right here in Virginia, the General Assembly has voted to eliminate a state holiday
“honor[ing] Robert Edward Lee” 4 and to specifically permit localities to remove Confederate
monuments—including statues of Lee. 5 Just last week, the House of Delegates removed statues
of Lee and other Confederates from the Capitol’s Old House Chamber, 6 and the Virginia
Commission for Historical Statues in the United States Capitol voted unanimously to replace the
statue of Lee currently standing as one of two Virginia representatives in the Statuary Hall
collection. 7
ii.

Plaintiffs dismiss these developments and the changing sentiments they reflect as

irrelevant to the legal questions before this Court. See, e.g., Pls.’ Br. 3–4. But as already
described, the Virginia Supreme Court has repeatedly emphasized that a restrictive covenant is
unenforceable if it is against public policy, Tardy, 81 Va. at 565, or if “[c]onditions . . . have
changed so substantially” as to defeat its purpose, Barner, 266 Va. at 285. That is precisely what
these developments show, and plaintiffs’ insistence that the Court decide this case with blinders

4

Ch. 418, 2020 Acts of Assembly, Va. Gen. Assemb. (Mar. 23, 2020) (amending and
reenacting Code § 2.2-3300)
5
Ch. 1100, 2020 Acts of Assembly, Va. Gen. Assemb. (Apr. 10, 2020) (modifying Code
§§ 15.2-1812, 15.2-1812.1, and 18.2-137).
6

Gregory S. Schneider, Confederate Memorials Quietly Removed From Virginia Capitol
Overnight, Wash. Post (July 24, 2020), https://www.washingtonpost.com/local/virginiapolitics/confederate-memorials-quietly-removed-from-virginia-capitolovernight/2020/07/24/8d2a0dee-cced-11ea-bc6a-6841b28d9093_story.html.
7
AP News, Virginia Panel Recommends Lee Statue Removal at U.S. Capitol (July 25,
2020), https://apnews.com/0a33ad58bbf98d0938192d915e60b108.
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on runs afoul of those long-established precedents. Indeed, if plaintiffs were correct, it would not
matter if the statue that had been donated plainly depicted the most disparaging racial, ethnic, or
religious stereotype imaginable—so far as plaintiffs are concerned, the Commonwealth of
Virginia would be forced to maintain such a statue, and to endure an association with its hateful
message, until the end of time or the Commonwealth itself ceased to exist. That result is not only
incompatible with “moral authority” (Pls.’ Br. 3), it cannot be reconciled with the centuries-old
legal doctrines that control here.
II.

Plaintiffs are not entitled to a declaratory judgment based on alleged statutory
or constitutional violations

Plaintiffs also allege that the Lee statue’s removal would violate a Joint Resolution from
1889, Code § 2.2-2402(B), and several provisions of the Constitution of Virginia. Like plaintiffs’
deed-based arguments, their statutory and constitutional claims are without merit.
A.

Plaintiffs’ statutory and constitutional claims fail for lack of standing

1.

“A plaintiff has standing to institute a declaratory judgment proceeding if it has a

‘justiciable interest’ in the subject matter of the proceeding.” Lafferty v. School Board of Fairfax
County, 293 Va. 354, 360 (2017) (quotation and citation omitted). “[T]o have a ‘justiciable
interest’ in a proceeding, the plaintiff must demonstrate an actual controversy between the
plaintiff and the defendant.” Id. That, in turn, requires a “direct interest, pecuniary or otherwise,
in the outcome of the controversy that is separate and distinct from the interest of the public at
large.” Goldman v. Landsidle, 262 Va. 364, 373 (2001). Moreover, the injury must be “based on
present rather than future or speculative facts.” Lafferty, 293 Va. at 361 (quotation omitted); see
also Marrs v. Northam et al., Record No. 200573, at 4 (Va. June 17, 2020).
2.

Plaintiffs allege an emotional injury associated with removal of the Lee statue.

See Compl. ¶ 12 (“Plaintiffs will also suffer injury as a result of the loss of a priceless work of
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art from their neighborhood and the degradation of the internationally recognized avenue on
which they reside.”). But any Virginian who prefers that the statue remains where it stands may
consider the statue’s relocation a “loss” to the neighborhood. Id. And neither plaintiffs’ “history”
with the statue nor their “zealous interest” in its maintenance affords them “unique injuries
compared to that of the general public.” Lafferty, 293 Va. at 364. Plaintiffs’ mere disagreement
with the Governor’s policy choices—however strongly felt—likewise does not afford them
standing to challenge his decision. Id at 364-65.
3.

In an effort to allege a pecuniary interest sufficient to confer standing, plaintiffs

contend that “[r]emoval of the Lee Monument or any significant alteration of it . . . could result
in the loss of National Historic Landmark designation of the [Monument Avenue Historic
District], which will have a substantial adverse impact on Plaintiffs, including the loss of
favorable tax treatment and reduction in property values.” Compl. ¶ 12. But any change in the
status of the District—and any corresponding reduction in property value—is purely
“speculative.” Lafferty, 293 Va. at 361.
Under federal law, “National Historic Landmarks will be considered for withdrawal of
designation only at the request of the owner or upon the initiative of the Secretary [of the
Interior].” 36 C.F.R. § 65.9(a) (emphasis added). And should the Secretary elect to reconsider a
designation, regulations contemplate that the Secretary will initiate a “restudy” of the landmark
and that a “proposal for withdrawal of the landmark designation” will be made. Id. § 65.9(e)
(emphasis added). Any dedesignation that is not based on a procedural error includes a review
and recommendation by the National Park System Advisory Board, which in turn requires notice
to interested parties and an opportunity for comment. Id. § 65.9(e); see also § 65.5(d), (e).
Despite filing their complaint more than six weeks after Governor Northam announced
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plans to remove the Lee statue, plaintiffs have not alleged that any relevant “owner” has or is
likely to seek to remove the District’s designation as a National Historic Landmark, nor have
they alleged that the Secretary has indicated his intent to consider the issue, much less that any
proposal to dedesignate the District would be approved. And contrary to plaintiffs’ contention, it
is not “beyond dispute that the removal of the separately listed Lee Monument from the listed
Monument Avenue Historic District would result in delisting of . . . the District.” Pls’ Reply to
Defs’ Bench Mem. in Opp. to Mot. for Temporary Inj. 2 (Pls.’ Reply). The District has 257
“contributing resources,” and the significance of the architecture and design of the houses and
the Avenue itself were discussed in detail in its nomination, separate and apart from any of the
Confederate statues. 8 Because the dedesignation of the District is far from a foregone conclusion,
plaintiffs’ alleged pecuniary injury rests on “speculative facts” and is insufficient to confer
standing. Lafferty, 293 Va. at 361 (quotation and citation omitted).
B.

Neither the 1889 Joint Resolution nor Code § 2.2-2402(B) creates a private
right of action

Even if plaintiffs could establish general standing, they cannot obtain a declaratory
judgment based on an alleged violation of the Joint Resolution or Code § 2.2-2402(B). In
addition to the standing requirement, which asks whether “the plaintiff has a personal stake in the
outcome of the controversy,” a plaintiff seeking judicial relief based on an alleged violation of a
statute must “possess the ‘legal right’ to bring the action.” Cherie v. Virginia Health Servs., 292
Va. 309, 315 (2016) (quotations and citations omitted). A court should “never infer a ‘private
right of action’ based solely on a bare allegation of a statutory violation.” Id. at 315–16
(quotation omitted). Rather, for an act of the General Assembly to provide a private right to sue,
8

Sarah S. Driggs, Monument Avenue Historic District, National Historic Landmark
Nomination at 1, 4-5 (June 27, 1997), https://www.dhr.virginia.gov/wp-content/uploads/2018/
04/127-0174_Monument_Avenue_HD_1997_Nomination_NHL-4.pdf.
9

049

it must do so expressly or through “demonstrable evidence . . . necessarily imply[ing]” the
legislature’s intent. Id. at 315. Indeed, the Supreme Court of Virginia recently emphasized that
“when a statute . . . is silent on the matter of a private right of action, one will not be inferred
unless the General Assembly’s intent to authorize such a right of action is palpable and shown by
demonstrable evidence.” Fernandez v. Commissioner of Highways, 842 S.E.2d 200, 202 (Va.
2020) (quotation omitted). 9
Plaintiffs do not come close to meeting that standard. The Acts of the General Assembly
plaintiffs claim would be violated by the removal of the Lee statue—the 1889 Joint Resolution
and Code § 2.2-2402(B)—neither “expressly” state that private parties may bring suit to enforce
their terms, nor contain “palpable” or “demonstrable” evidence of any such intent. Cherie, 292
Va. at 315; Fernandez, 842 S.E.2d at 202–03. Indeed—unlike the law at issue in Fernandez—
neither piece of legislation refers to individual private parties at all. Instead, the Joint Resolution
speaks of the Governor and the Lee Monument Association, and Code § 2.2-2402(B) refers to
the authority of the Governor and other state entities.
Nor can plaintiffs rely on the Declaratory Judgment Act as an avenue through which to
challenge the Governor’s action, see Compl. ¶ 1, because the Virginia Supreme Court has
already held that the Act “does not create a right of action or, for that matter, any substantive
rights at all.” Cherie, 292 Va. at 318. For the same reason, plaintiffs’ allegation that removal of
the Lee statue would contravene the constitutional separation-of-powers provisions, see Compl.
¶¶ 22–24, does not afford them a right to sue for any alleged statutory violation. If it did, “[t]he

9

Notably, in Fernandez, there was no question that the plaintiff—who had been displaced as
a result of the Commonwealth’s exercise of eminent domain and was entitled to relocation
payment assistance—had standing to sue. See 842 S.E.2d 200. But the plaintiff’s undisputed
injury did not afford him a legal right to pursue a statutory challenge because the Code section at
issue did not provide a private right of action. Id.
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050

very concept of statutory standing . . . would no longer exist” because the Constitution “would
operate as a roving statutory private right of action for anyone claiming to be injured by someone
else’s violation of any statute.” Cherie, 292 Va. at 317. The Supreme Court has already rejected
that argument in the context of the Declaratory Judgment Act, see id., and its reasoning is
dispositive of plaintiffs’ claims.
C.

Plaintiffs’ claims about the Joint Resolution and Code § 2.2-2402(B) are
barred by sovereign immunity

“As a general rule, the Commonwealth is immune both from actions at law for damages
and from suits in equity to restrain governmental action or to compel such action.” Alliance to
Save the Mattaponi v. Commonwealth, 270 Va. 423, 455 (2005) (Mattaponi). Sovereign
immunity extends beyond the Commonwealth itself “to those who operate at the highest levels of
the three branches of government,” including “[g]overnors . . . and other high level governmental
officials.” Messina v. Burden, 228 Va. 301, 309 (1984). “Only the General Assembly . . . can
abrogate the Commonwealth’s sovereign immunity” and it must do so “explicitly and expressly”
for the waiver to be recognized in court. Mattaponi, 270 Va. at 455.
Neither the Joint Resolution nor Code § 2.2-2402(B) contains any indication that the
General Assembly intended to waive the Commonwealth’s sovereign immunity—much less
“explicitly or expressly,” Mattaponi, 270 Va. at 455. Nor is it relevant whether sovereign
immunity bars plaintiffs’ property-based or constitutional claims. The Supreme Court has been
clear that the fact that one claim is not barred by sovereign immunity does not afford a plaintiff
the right to proceed on all claims. See DiGiacinto v. Bd. of Rectors & Visitors of George Mason
Univ., 281 Va. 127, 138 n.2 (2011) (finding waiver of sovereign immunity as to constitutional
claims but noting that “sovereign immunity has not been waived to the extent that [plaintiff’s]
declaratory judgment proceeding is premised on statutory and non-constitutional claims” and

11

051

recognizing that trial court dismissed those claims based on sovereign immunity).
D.

Plaintiffs’ statutory and constitutional claims fail as a matter of law

Even if plaintiffs’ statutory and constitutional claims did not suffer from various
threshold defects, each would fail as a matter of law.
1.

Removal of the Lee statue would not violate the 1889 Joint Resolution

Plaintiffs insist that Chapter 24 of the Acts of Assembly of 1889 created a legally
enforceable obligation for the Governor to “assure that the Lee statue is preserved and
protected,” and that the Governor’s plan to remove the statue would contravene that
obligation. Compl. ¶ 9. That simply isn’t so.
The Joint Resolution did not, in its own right, impose any legal obligations on the
Governor or the Commonwealth. The Joint Resolution “authorized” and “requested” (but
did not “direct” or “require”) the Governor to take two actions: (1) “accept” the Lee
monument from the LMA; and (2) “execute any appropriate conveyance” for the transfer.
Compl. Ex. A. With respect to the latter, the Joint Resolution also described the
instrument it envisioned, explaining that it should be “in token of” the Commonwealth’s
acceptance of the monument and “of the guarantee of the state that” the “statue, pedestal,
and ground” would be held “perpetually sacred to the monumental purpose to which they
have been devoted.” Id.
But there is a world of difference between encouraging action and mandating it. Even
putting aside the fact that the Joint Resolution did not actually require the Governor (or the
Commonwealth) to do anything, its description of the anticipated contents of a yet-to-be issued
deed cannot impose any legally enforceable obligations apart from or in addition to the document
itself. The General Assembly could have enacted—but did not enact—a law accepting the Lee
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Monument and providing that the Commonwealth shall “hold said statue and pedestal and
ground perpetually sacred to the monumental purpose to which they have been devoted.” Nor did
the General Assembly direct the then-Governor (much less all of his successors) to comply with
any obligations created by an instrument that was not executed for another three months. Instead,
the General Assembly simply declared its expectation of what “any” future instrument would
say. Compl. Ex. A. Such a declaration, even when made by a legislative body, has no
independent force or effect. 10
2.

Removal of the Lee statue would not violate Code § 2.2-2402(B)

Plaintiffs also contend that removal of the Lee statue would violate Code § 2.2-2402(B),
which reads in relevant part:
No construction or erection of any building or any appurtenant structure of any
nature . . . and no construction or erection of any bridge, arch, gate, fence, or other
structure or fixture intended primarily for ornamental or memorial purposes, and
which is to be paid for, either wholly or in part by appropriation from the state
treasury . . . shall be begun unless the design and proposed location thereof have
been submitted to the Governor and its artistic character approved in writing by
him acting with the advice and counsel of the [Art and Architectural Review]
Board . . . . No existing structure of the kinds described in this subsection, owned
by the Commonwealth, shall be removed, remodeled or added to, nor shall any
appurtenant structure be attached without submission to the Governor and the
artistic character of the proposed new structure approved in writing by him acting
with the advice and counsel of the Board.
According to plaintiffs, the second sentence of subsection B precludes the Governor from
removing the Lee statue, with or without the advice and counsel of the Board, because the last
clause of the sentence does not apply to anything but appurtenant structures. That is incorrect for
multiple reasons.

10

Plaintiffs’ insistence that the Attorney General has a “duty to defend” the Joint Resolution,
see Pls.’ Br. 10, misses the mark. Neither the Governor nor the Attorney General is arguing that
the Joint Resolution is unconstitutional or otherwise invalid—only that it creates no binding
obligations.
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First, plaintiffs’ insistence that the Lee statue is governed only by subsection B fails on
its own terms. Subsection (A) of Code § 2.2-2402 affords the Governor discretion to approve the
“remov[al]” or “relocat[ion]” of a “work of art,” which the Code defines as any “sculpture[],”
“monument[],” or “other structure of a permanent character intended for ornament or
commemoration.” Code § 2.2-2401(B); accord Compl. ¶ 12 (referring to the Lee statue as a
“priceless work of art”). Plaintiffs do not explain why the Lee statue does not fit the statutory
definition of a “work of art” but is properly viewed as “structure or fixture intended primarily for
ornamental or memorial purposes.” Code § 2.2-2402(B); cf. Merriam-Webster Dictionary (July
2010), https://www.merriam-webster.com/dictionary/memorial (defining “memorial” to mean
“commemorative”).
In contrast, under defendants’ reading, the statue can be both a “work for art” and a
“structure . . . intended primarily for ornamental or memorial purposes” because, whether
governed by subsection (A) or (B) of Code § 2.2-2402, the statue may be removed by the
Governor. The same cannot be said for plaintiffs’ reading. On plaintiffs’ view, if the statue is a
“sculpture[],” “monument,” or “other structure . . . intended for ornament or commemoration”
governed by subsection (A), it can be removed at the Governor’s sole discretion. But if it is a
“structure intended primarily for ornamental or memorial purposes” governed by subsection (B),
it can never be removed at all. The General Assembly could not have intended that bizarre result.
Second, even if plaintiffs were correct to focus only on subsection B, as the text makes
clear, the limitations in that subsection apply only to “structure[s] . . . paid for . . . by
appropriation from the state treasury,” which plaintiffs do not allege. See Compl. ¶¶ 24–25.
Third, the first clause of subsection (B)’s second sentence indisputably covers things
“added to” an existing structure. See Va. Code Ann. § 2.2-2402(B). Accordingly, under
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plaintiffs’ reading, the General Assembly prohibited any existing structure from being “added
to” while simultaneously requiring approval of the new artistic character of an existing structure
following the attachment of an “appurtenant” structure. That cannot be right.
Finally, plaintiffs’ reading is implausible given the statute as a whole. With limited
exceptions, subsections (A) and (C) of Code § 2.2-2402 both grant authority to the Governor to
approve changes to art and structures owned by the Commonwealth, as does the first sentence of
subsection (B) and the last clause of the second sentence. In plaintiffs’ view, however, the
General Assembly clawed back a substantial portion of that authority in a single clause buried in
the middle of a lengthy paragraph, because, according to plaintiffs, the first clause of the second
sentence of subsection (B) precludes the Governor from removing “any building . . . bridge, arch,
gate, fence, or other structure or fixture intended primarily for ornamental or memorial purposes”
in perpetuity. Va. Code Ann. § 2.2-2402(B). As the United States Supreme Court has said, courts
should not presume that the legislature “hide[s] elephants in mouseholes.” Whitman v. American
Trucking Ass’ns, 531 U.S. 457, 468 (2001).
3.

Removal of the Lee statue would not violate the Virginia Constitution

Plaintiffs’ claim that the Governor’s plan to remove the statue violates Article I, § 5,
Article III, § 1, and Article IV, § 1 of the Virginia Constitution fares no better.
The constitutional provisions plaintiffs cite provide that “the legislative, executive, and
judicial departments of the Commonwealth should be separate and distinct,” Va. Const. art. 1,
§ 5, that “[t]he legislative, executive, and judicial departments shall be separate and distinct, so
that none exercise the powers properly belonging to the others,” Va. Const. art. III, § 1, and that
“[t]he legislative power of the Commonwealth shall be vested in a General Assembly,” Va.
Const. art. IV, § 1. According to plaintiffs, “Governor Northam’s order to remove the Lee
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monument is an exercise of the legislative power,” Compl. ¶ 24, and therefore violates those
power-separating provisions.
Plaintiffs’ bare statement does not establish that removal of any statue, including the Lee
statue, rests exclusively in the control of the Legislature. Indeed, plaintiffs’ argument on this
point ignores Code § 2.2-2402, which specifically vests authority in the Governor to remove
unwanted “works of art”—including “sculptures”, “monuments”, and other “structure[s] . . .
intended for ornament or commemoration” (§ 2.2-2401(B))—and to take various other actions
with respect to other structures. Even if plaintiffs are correct that paragraph B bars removal of
any “structure . . . intended primarily for . . . memorial purposes,” that would not establish that
removal of the statue would violate the Constitution—only that the Code of Virginia does not
expressly authorize the Governor to the remove the statue. Plaintiffs cite no authority for the farfetched proposition that statue removal is a quintessentially legislative act. Because it is not,
plaintiffs’ constitutional claims fail.
CONCLUSION
The demurrer should be sustained and the complaint should be dismissed with prejudice.

Dated: July 30, 2020

Respectfully submitted,
RALPH S. NORTHAM;
DIRECTOR, VIRGINIA DEPARTMENT OF
GENERAL SERVICES; and
DIRECTOR, VIRGINIA DIVISION OF
ENGINEERING & BUILDING

16

056

By:

________
Toby J. Heytens
Counsel for Defendants

Mark R. Herring
Attorney General

Toby J. Heytens (VSB No. 90788)*
Solicitor General

Erin B. Ashwell (VSB No. 79538)
Chief Deputy Attorney General

Martine E. Cicconi (VSB No. 94542)*
Michelle S. Kallen (VSB No. 93286)
Deputy Solicitors General

Victoria N. Pearson (VSB No. 48648)*
Samuel T. Towell (VSB No. 71512)*
Deputy Attorneys General

Jessica Merry Samuels (VSB No. 89537)*
Assistant Solicitor General

Marshall H. Ross (VSB No. 29674)*
Senior Assistant Attorney General

Zachary R. Glubiak (VSB No. 93984)
John Marshall Fellow

Jacqueline C. Hedblom (VSB No. 68234)*
Erin R. McNeill (VSB No. 78816)*
Assistant Attorneys General

Office of the Attorney General
202 North Ninth Street
Richmond, Virginia 23219
(804) 786-7240 – Telephone
(804) 371-0200 – Facsimile
solicitorgeneral@oag.state.va.us

*Counsel of Record for Defendants

CERTIFICATE OF SERVICE
I hereby certify that on July 30, 2020, a true and accurate copy of the foregoing Demurrer
was transmitted by both first-class mail and email to:
Patrick M. McSweeney
3358 John Tree Hill Road
Powhatan, Virginia 23139
pmcsweeney.esq@gmail.com
Fred D. Taylor
Bush & Taylor, P.C.
4445 Corporation Lane
Virginia Beach, Virginia 23462
17

057

fred@bushtaylor.com
Counsel for Plaintiffs

________
Toby J. Heytens

18

058

QJ:ircuit Qtourt
OF THE

Qtitp of 3aicbntonb
JOHN MARSHALL COURTS BUILDING
400 NORTH 9TH STREET
RICHMOND, VIRGINIA 23219

August 3, 2020
Patrick M. Mcsweeney
3358 John Tree Hill Road
Powhatan, VA 23129
Fred D. Taylor
Bush & Taylor, P.C.
4445 Corporation Lane
Virginia Beach, VA 23462
Mark R. Herring
Attorney General
Office of the Attorney General
202 N. Ninth Street
Richmond, VA 23219
Toby Heytens
Solicitor General
Office of the Attorney General
202 N . Ninth Street
Richmond, VA 23219
Jacqueline C. Hedblom
Assistant Attorney General
Office of the Attorney General
202 N. Ninth Street
Richmond, VA 23219

RE: Taylor, ct al. v. Northam, ct al. (CL 20-3339)

I of 14

CL 20-3339

059

Counsel,
On July 23, 2020, the parties appeared by Counsel on Plaintiffs' Motion for Temporary
Injunctive Relief.
A. Background

To the extent the background of this matter is relevant to the Court's analysis, it is included
below.
1. The 1887 Deed

On July 15, 1887, the descendants of William C. Allen 1 conveyed the Circle at the
intersection of Monument A venue and Allen A venue to the Lee Monument Association "to have
and to hold the said property or 'Circle', to the following uses and purposes and none other, to wit,
as a site for the Monument to General Robert E. Lee." Plaintiffs' Ex. C. The Deed was also signed
by the President of the Lee Monument Association, Fitzhugh Lee, "in testimony of the [Lee
Monument Association's] approval thereof, its recognition of the use and purpose to which the
said piece of land is to be held, and its agreement and covenant to carry out the said purpose, and
to hold the said property only for the said use." Id Following the conveyance in 1887, the Lee
Monument Association took steps to prepare the Circle and acquire the Pedestal and Monument
in anticipation of transferring the property to the Commonwealth of Virginia.

2. The 1889 Joint Resolution
On December 19, 1889, the General Assembly approved a Joint Resolution that
"authorized and requested" the Governor, "in the name and in behalf of the Commonwealth, to

1

The heirs of William C. Allen who signed the 1887 Deed were Otway Allen, Roger Gregory, Bettie F.
Gregory, N.M. Wilson, and Martha Allan Wilson. These individuals are referred to collectively
throughout as the" 1887 grantors."
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accept at the hands of the Lee Monument Association, the gift of the Monument. .. of General
Robert E. Lee, including the Pedestal and Circle" upon which it stands. Plaintiffs' Ex. A. The Joint
Resolution continued on to request that the Governor "execute any appropriate conveyance .. .in
token of such acceptance, and of the guarantee of the state that it will hold said statue and pedestal
and ground perpetually sacred to the monumental purpose to which they have been devoted." Id.

3. The 1890 Deed
On March 17, 1890, the Lee Monument Association conveyed the Robert E. Lee
Monument, the Pedestal it rests on, and the Circle surrounding the Monument to the
Commonwealth. Plaintiffs' Ex. B. The Deed lists the 1887 grantors as "parties of the second part"
and the State of Virginia as a "party of the third part." Id. The Deed specifically provided that the
Lee Monument Association "in consideration of the promises by and with the approval and consent
of the parties of the second part ... grant, transfer and convey unto the party of the third part with
Special Warranty" the Circle at the intersection of Monument Avenue and Allen Avenue. Id. Also,
the Pedestal and Equestrian Statue of General Robert E. Lee were conveyed. Id.
The Deed further provided that "[t]he State of Virginia, party of the third part acting by
and through the Governor of the Commonwealth and pursuant to the terms and provisions of the
Special Statute herein .. .in token of her acceptance of the gift and of her guarantee that she will
hold said Statue and Pedestal and Circle of ground perpetually sacred to the Monumental purpose
to which they have been devoted and that she will faithfully guard it and affectionately protect it."
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Id. The Deed was signed by all of the grantors in the 1887 Deed2 as well as P.W. McKinney who
was both the President of the Lee Monument Association and the Governor ofVirginia. 3 Id
4. Governor's Announcement

On June 4, 2020, Governor Ralph S. Northam announced that he would exercise his
authority as the Commonwealth's chief executive to remove the Statue of Robert E. Lee from
Monument Avenue and relocate it. See Plaintiffs' Mem. in Support of Their Mot. For Temporary
Injunctive Relief. The Governor asserted that the erection of the Monument "was wrong then, and
it is wrong now.'' Press Release, Office of the Governor, Governor Northam to Remove Robert E.
Lee Statue in Richmond (June 4, 2020), https://www.governor.virginia.gov/newsroom/allreleases/2020/june/headline-857181-en.html. In accordance with the Governor's decision, he
directed the Department of General Services to develop a plan to remove the Lee Monument. See
Plaintiffs' Mem. in Support of Their Mot. For Temporary Injunctive Relief 2. That plan proposes
removing the Statue in one piece from the Pedestal, then intricately dividing the Statue into three
pieces when possible, along original casting joints or along the edges of cast elements or sculpted
folds. Id.; see also Proposal from B.R. Howard Conservation Regarding the Removal of the Robert
E. Lee Monument. This plan was submitted to and approved by the Art and Architectural Review
Board.

5. Plaintifrs Claim
On July 21, 2020, Plaintiffs filed this Complaint for Declaratory and Injunctive Relief and
a Motion for Temporary Injunctive Relief. Plaintiffs' Complaint proceeds in five counts. Count

2

While there were five grantors on the 1887 Deed, there were six signatories on the 1890 Deed. The
additional signatory was Mary McDonald Allen who had married Otway Allen.
3
Governors of Virginia, ENCYCLOPEDIA VIRGINIA,
https://www.encyclopediavirginia.org/Governors_of_ Virginia (last visited July 27, 2020).
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One alleges the "1889 Joint Resolution authorizing the Governor of Virginia to accept the gift of
the Lee Monument on behalf of the Commonwealth is binding on Defendants," and that removal
of the Lee Monument would be in violation of the I 889 Joint Resolution and Article V, § 1 of the
Constitution of Virginia. Comp!. 4. Count Two alleges that the Order to remove the Lee Monument
"constitutes a violation of a duly adopted legislation action and is, therefore, a violation of Article
IV,§ 1 of the Constitution of Virginia." Id. at 5. Count Three asserts that the Order to remove the
Lee Monument "is an exercise of legislative power and constitutes an encroachment.. .on the
legislative prerogative, responsibility and power of the General Assembly in violation of Article
I, §5 and Article III,§ 1 of the Constitution of Virginia." Id. at 5. Count Four asserts that the I 887
and 1890 Deeds conveying the Circle on which the Lee Monument now sits from the 1887
grantors4 to the Lee Monument Association and to the Commonwealth impose restrictive
covenants on the Commonwealth's use of the property, thereby prohibiting the removal of the Lee
Monument. Id. at 6-7. Count Five alleges that Va. Code§ 2.2-2402(B) "prohibits the removal of
existing structures identified in that subsection that are owned by the Commonwealth, including
the Lee Monument," and that the Order to remove the Lee Monument in violation of Va. Code §
2.2-2402(3) "constitutes arrogation of power by him in violation of Article I, § 5, Article III, § 1,
Article IV,§ 1, and Article V, § l" of the Virginia Constitution. Id. at 8. Plaintiffs also seek
declaratory judgment that "the actions of Defendants to remove the monument to Robert E. Lee"
violate the Constitution of Virginia, the 1889 Joint Resolution, and the provisions of the I 887 and
1890 Deeds. Id. at 8.

The heirs of William C. Allen who signed the 1887 Deed were Otway Allen, Roger Gregory, Bettie F.
Gregory, N.M. Wilson, and Martha Allan Wilson. These individuals are referred to collectively
throughout at the "1887 grantors."
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B. Preliminary Injunction Standard
In Virginia, in order for a court to grant a temporary injunction, the party seeking the
injunction must establish they would "suffer irreparable harm without the injunction, and that the
party has no adequate remedy at law." Mayv. R.A. Yancey Lumber Corp., 297 Va. 1, 17-18 (2019).
Beyond this showing, "granting or denying a temporary injunction is a discretionary act arising
from the court's equitable powers." Id Accordingly, courts across the Commonwealth have
applied a balancing test similar to that articulated federally in Winters v. Nat'/ Res. Def Council,

Inc., 555 U.S. 7, 20 (2008). Namely, courts evaluate (1) the likelihood of success on the merits,
(2) the likelihood of irreparable harm, (3) the balance of the equities, and (4) the public interest in
issuing the injunction.
1. The Likelihood of Success on the Merits

In the evaluation of the likelihood of the success on the merits, the Court first considers
Plaintiffs' general standing to assert their claims.
a. General Standing
The "concept of standing concerns itself with the characteristics of the person or entity
who files suit. The point of standing is to ensure that the person who asserts a position has a
substantial legal right to do so and that his rights will be affected by the disposition of the case."

Cupp v. Board ofSupervisors ofFahfax Cnty, 227 Va. 580 (1984). "As a general rule, without a
'statutory right, a citizen or taxpayer does not have standing to seek mandamus relief... unless he
[or she] can demonstrate a direct interest, pecuniary or otherwise, in the outcome of the
controversy that is separate and distinct from the interest of the public at large." Howell v.

McAuliffe, 292 Va. 320,330 (2016) (quoting Goldman v. Landsidle, 262 Va. 364 (2001)). "It is
not enough to simply 'tak[e] a position and then challeng[e] the government to dispute it,' a
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party must demonstrate a ripe justiciable controversy by alleging an 'actual or potential injury in
fact based on present rather than future or speculative facts.'" Marrs v. Northam, et al., No.
200573 (Va. June 17, 2020) (quoting Lafferty v. School Bd. ofFailfax Cnty., 293 Va. 354, 361,
364-64 (2017)).
In this case, Plaintiffs assert they are all landowners (or the trustee of owners) of property
within the Monument Avenue National Historic Landmark District. Compl. 2. Specifically,
Plaintiffs Taylor and Smith own property on Monument Avenue within the Monument Avenue
Historic District. Id. Plaintiff Massey is a trustee of the owner of one of the parcels on
Monument Avenue within "The Wm C Allen Addition," which was a part of the 1887 Deed
conveyance. Id. Finally, Plaintiffs Heltzel and Hostetler likewise own property on Allen Avenue
within "The Wm C. Allen Addition," which is a part of the 1887 Deed conveyance. Id.
"Plaintiffs enjoy certain benefits as a consequence of their ownership of real estate within
that district, which will be adversely affected by any actions of Defendants to remove, damage or
alter the Lee Monument." Id. at 3. Specifically, they allege that "removal of the Lee Monument
or significant alteration of it or any of the other monuments within the Monument Avenue
Historic District could result in the loss of the National Historic Landmark designation of the
district." Id. If the District were to lose its National Historic Landmark designation, then the
Plaintiffs would lose favorable tax treatment and there could be a reduction in property values.

Id. Finally, Plaintiffs allege they "will also suffer injury as a result of the loss of a priceless work
of art from their neighborhood and the degradation of the internationally recognized avenue on
which they reside." Id. at 4.
Plaintiffs' interest in their property values and the structuring of their neighborhood
provide them direct and pecuniary interests in the outcome of this ligation separate from those of
7 of 14
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the general public. Additionally, in Phillips Morris USA, Inc. v. Chesapeake Bay Found., Inc.,
273 Va. 564 (2007), the Supreme Court found that "plaintiffs adequately allege injury in fact
when they aver that they used the affected area and are persons 'for whom the aesthetic and
recreational values of the area will be lessened' by the challenged activity." Id. at 577 (quoting

Friends ofthe Earth, Inc. v. Laidlaw Envtl. Servs. (I'OC) Inc., 528 U.S. 167, 183 (2000)); see
also Chesapeake Bay Found., Inc. v. Commonwealth, 52 Va. App. 807 (2008) ("aesthetic and
environmental well-being ... are important ingredients of the quality oflife in our society, and the
fact that particular environmental interests are shared by the many rather than the few does not
make them less deserving of legal protection..."); see also Payne v. City ofCharlottesville, 97
Va. Cir 51, at *7 (2017) ("aesthetic, artistic, recreational, historical, or similar losses constitute
harm that is relevant in determining standing"). Based upon this precedent, Plaintiffs' allegations
regarding the injury they would suffer "as a result of the loss of a priceless work of art from their
neighborhood," and Plaintiffs' interest in their property values, the Court finds that these
Plaintiffs have sufficiently stated a claim for general standing in this case.
Having found that the Plaintiffs have general standing to state their claims, the Court next
considers the likelihood of success on the merits of their claims. So long as the Plaintiffs are
likely to succeed on at least one of their claims, they will satisfy this prong of the temporary
injunction analysis.

b. The Likelihood of Success on the Merits
Count Four of Plaintiffs' claim asserts that Plaintiffs have a right to enforce restrictive
covenants that were contained in both the 1887 and 1890 Deeds. The common law doctrine of
covenants running with the land requires: (i) privity between original parties; (ii) privity between
original parties and their successors; (iii) an intent that the restriction will run with the land; (iv)
8 of 14
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that the covenant 'touches and concerns' the land, 5 and (v) that the conveyance be in writing.

Sloan v. Johnson, 254 Va. 271,276 (1997).
i. Horizontal Privity
"In order to establish horizontal privity, the party seeking to enforce the real covenant
must prove that 'the original covenanting parties [made] their covenant in connection with the
conveyance of an estate in land from one of the parties to the other." Sonoma Development Inc.

v. Miller, 258 Va. 163, 168 (1999). "The covenant must be part of a transaction that also includes
the transfer of an interest in land that is either benefited or burdened by the covenant." Id. The
term 'transaction' is defined as 'an act or agreement, or several acts or agreements having some
connection with each other, in which more than one person is concerned, and by which the legal
relations of such persons between themselves are altered.'" Id. Here, the 1887 grantors conveyed
the Circle upon which the Lee Monument Association sits in exchange for the Lee Monument
Association's "covenant to carry out the said purpose, and to hold the said property only for the
said use," namely "as a site for the Monument to General Robert E. Lee." This original
conveyance establishes horizontal privity between the 1887 grantors and the Lee Monument
Association.

ii. Vcrtical Privity
"Vertical privity exists when there is privity between the original parties and their
successors-in-interest." Barner v. Chappel, 266 Va. 277, 284 (2003). "More precisely, vertical
privily requires that the benefit of a restrictive covenant extend only to ' one who succeeds to

s The Restatement (Third) of Property§ 3.2 (2000) eliminates the 'touch and concern' requirement for
restrictive covenants. However, that elimination has not been recognized by the Virginia Supreme Court.

See Barner v. Chappell, 266 Va. 277, 283 (2003); see also Beeren & Barry lnves/ments, LLC v. AHC,
Inc., 277 Va. 32, 37 (2009).
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some interest of the beneficiary in the land respecting the use of which the promise was made."'

Id. (quoting Old Dominion Iron & Slee/ Co,p. v. Virginia Eleclric & Power Co., 215 Va. 658,
663 ( 1975)). In this case, vertical privity not only benefits the Plaintiffs but it also binds the
Commonwealth. The Commonwealth, by way of the 1890 Deed, is a successor in interest to the
Lee Monument Association whose restrictive covenants are included in the 1887 Deed and
expounded upon in the 1890 Deed. Further, the Plaintiffs have alleged that they are successors in
interest to the grantors of the 1887 Deed and signatories to the 1890 Deed by way of the
Plaintiffs owning property that was included within the dominant estate at the time the restrictive
covenant was created. Comp!. 7. At this stage, that allegation is sufficient for Plaintiffs to state a
claim for vertical privity.

iii. Run with the Land
For a covenant to run with the land, the original parties to the covenant must intend that
the covenant remain connected to the land, binding the hands of whoever later obtains title to the
land. See Cheatham v. Taylor, 148 Va. 26, 44 (1927). In this case, the original parties to the 1887
Deed clearly expressed an intention that the covenant run with the land by covenanting that the
"said piece of land is to be held ... only for the said use." Further, at the time the 1887 grantors
deeded the Circle upon which the Pedestal and Statute would be eventually placed, they owned
all of the surrounding property and agreed that "in consideration of the selection of said site by
[the Lee Monument] Association," they would set aside property for the creation of Monument
A venue, Allen A venue, and Lee Place because such creation was an "integral part of the general
design and transaction, and as indissolubly connected with the conveyance above made of the
Monument site." The conveyance of the Circle and the set aside of the property for the creation
of the surrounding avenues was provided for to explicitly allow the 1887 grantors to develop the
10 of 14
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surrounding areas into a neighborhood. See Barner v. Chappell, 266 Va. 277,280 (2003)
(describing properties and covenants conveyed from a common grantor (Governor John Garland
Pollard), pursuant to a common subdivision plan, via deeds that required a "park be maintained
perpetually for the mutual benefit of the owners of the lots in Pollard Park."). Therefore, the
Court finds that the parties clearly intended the covenant to run with the land as the 1887
grantors developed the surrounding area.

iv. Touch and Concern the Land
Ordinarily, a covenant touches and concerns the land when it pertains to the "natural use
and enjoyment of the land retained by the grantor." Oliver v. Hewill, 191 Va. 163, 166 (1950).
Therefore, a mere personal restriction that is "imposed upon the use of the land conveyed... for
the purpose of protecting from injurious competition the business operated by the grantor" does
not touch and concern the land. Id. at 166-67; see Tardy v. Creasy, 81 Va. 553,565 (1886)
(asserting that where a covenant is 'collateral' or 'purely personal,' it does not touch and concern
the land). Further, "the requirement of 'touch and concern' cannot be overcome by a mere
declaration that a covenant runs with land." Harrison & Bates, Inc. v. FR. Assocs., L.P., 41 Va.
Cir. 468 (Richmond 1998). In this case, the 1887 Deed covenants specifically authorize the way
in which the Circle can be utilized. The covenants directly impact whether the Circle is home to
a statue of Robert E. Lee, any other sort of structure, or no structure at all. Therefore, the Court
finds that the covenant does touch and concern the land.

v. In Writing
Finally, it is clear the covenants were in writing and included within the 1887 Deed, and
by way of the 1887 grantors being signatories on the 1890 Deed, those covenants were also
ratified in writing.
11 of 14
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Therefore, at this time, the Court finds that the Plaintiffs are likely to succeed on a claim
under the common law doctrine of restrictive covenants running with the land. This finding
makes it unnecessary to address the likelihood of success on the remaining counts at this time.
2. The Likelihood of Irreparable Harm

Plaintiffs allege that the removal of the Lee Monument "would cause immediate and
irreparable injury to plaintiffs who live within view of the Monument." Plaintiffs' Memorandum
in Support of Their Motion for Temporary Injunctive Relief, 2. As discussed above, Plaintiffs
may suffer a devaluation of property values and/or a "degradation of the internationally
recognized avenue on which they reside," if the Lee Monument were to be removed. Compl. 4.
Additionally, as discussed in the likelihood of success on the merits section of this analysis,
Plaintiffs appear to state a claim for a restrictive covenant, and a resulting appurtenant easement,
which is a real property interest that would be harmed by the removal of the Lee Monument.
The Supreme Court has repeated held that "the violation of a real property interest is
deemed 'irreparable and the owner protected in the enjoyment of his property whether such be
sentimental or pecuniary.'" N01folk Southern Ry. Co. v. E.A. Breeden, Inc., 287 Va. 456, 464
(2014) (quoting Levisa Coal Co. v. Consolidation Coal Co. , 276 Va. 44, 62 (2008)). As such,
this Court finds that Plaintiffs have pied that they would suffer irreparable harm, by way of a
violation of their real property rights, if the Lee Monument were removed prior to this matter
being fully and fairly litigated.
3. The Balance of the Equities

"A defendant may avoid the imposition of the equitable remedy sought for violation of a
real covenant ' if such a remedy would create a hardship or injustice that is out of proportion to
the relief sought, if the performance by the defendant would be impossible, or if the enforcement
12 of 14
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of the decree would be unusually difficult for the court." Norfolk Sou/hem Ry. Co., 287 Va. at
465 (quoting Pere/, 267 Va. at 700).
In this case, issuing the temporary injunction clearly passes the test articulated in the

Norfolk Soulhern case. The Monument, Pedestal, and Circle have been maintained and protected
by the Commonwealth since 1890. Clearly the balance of equities favors maintaining the
Monument and Pedestal in its current location pending a full and final hearing on the merits of
this case. This creates no burden on the Commonwealth.

4. Public Interest in Issuing the Injunction
As discussed above, issuing the temporary injunction would merely maintain the status
quo. However, refusing to issue the temporary injunction might well lead to the removal of the
Lee Monument during the pendency of the litigation, and before a full hearing, which clearly
would not be in the public interest. At this point in time, the public interest does weigh in favor
of the issuance of a temporary injunction.

C. Conclusion
The Court, having thoroughly considered Plaintiffs' Motion for Temporary Injunctive
Relief, Complaint, and Exhibits, the Commonwealth's Response at the July 23, 2020 hearing,
and the relevant law, finds that the issuance of a temporary injunction while this matter is fully
and fairly litigated is warranted.
To reiterate, while the Plaintiffs have filed their Complaint based on five different counts,
the Court has found sufficient basis to issue a temporary injunction on one of the five counts.
That fact obviates the need for the Court to address the remaining four counts at this time, but the
Court will hear evidence and further argument regarding all five counts at the final hearing on
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the Complaint for Declaratory and Injunctive Relief. The injunction is issued as more fully set
out in the Court's Order of the same date.
(

W. Reilly Marchant, Judge
Copy: File
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RALPHS. NORTHAM, ct al.,
Defendants.
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ORDER
On August 18, 2020, the parties appeared by Counsel on Defendants' Demurrer to
Plaintiffs' Complaint. After hearing the argument of the parties, the Court took the matter under
advisement. Upon consideration of the filings, the argument of the parties, and the relevant law,
the Court hereby OVERRULES Defendants' Demurrer to Counts I, II, and III, OVERRULES
Defendants' Demurrer to Count IV as to Plaintiffs Massey, Heltzel, and Hostetler, but SUSTAINS
Defendants' Demurrer to Count IV as to Plaintiffs Taylor and Smith, and SUSTAINS Defendants'
Demurrer to Count V for the reasons stated in its Letter Opinion dated August 25, 2020. Therefore,
Count IV as to Plaintiffs Taylor and Smith and Count V in its entirety are DISMISSED WITH
PREJUDICE. The Letter Opinion of this Court dated August 25, 2020 is INCORPORATED by
reference herein.
Pursuant to Rule 1: 13 of the Supreme Court of Virginia, the Court dispenses with the
parties' endorsement of this Order. The parties' objections to this Court's ruling, as stated in the
filings and on the record, are noted.
The Clerk is directed to forward a certified copy of this Order to the parties.

It is so ORDERED.
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Counsel,
On August 18, 2020, the parties appeared by Counsel on Defendants' Demurrer to
Plaintiffs' Complaint.
Plaintiffs' action seeks declaratory and injunctive relief regarding the Governor's
announced intention to remove the Lee Monument from its current location on Monument A venue.
Plaintiffs argue that ( 1) the Governor has no power or authority to remove the Lee Monument in
contravention of the established public policy of the Commonwealth; and (2) the proposed removal
would violate restrictive covenants established in the Deeds of 1887 and 1890.
The Defendants have filed a Demurrer alleging (1 ) Plaintiffs fail to identify an enforceable
property right, and the 1887 and 1890 Deeds do not establish enforceable restrictive covenants;
(2) Plaintiffs lack standing; (3) neither the 1889 Joint Resolution nor Va. Code § 2.2-2402(B)
create a private right of action; (4) sovereign immunity bars certain claims; and (5) Plaintiffs'
statutory and constitutional claims fail as a matter of law.
A Demurrer " tests the legal sufficiency of the facts properly alleged in the challenged
pleading and the inferences fairly drawn from those facts. " Jared and Donna Murayama I 997

Trust v. NJSC Holdings, LLC, 284 Va. 234, 245 (20 12). The issue before the Court on Demurrer
is whether the facts, as pied in a complaint accepted as true, are "legally sufficient to state a cause
of action upon which relief may be granted." Ramos v. Wells Fargo Bank, NA., 289 Va. 321,322
(20 15). Legal conclusions are not entitled to a presumption of truth. See Dunn, McCormack &

MacPherson v. Connolly, 281 Va. 553,558 (201 1).

Analysis
Plaintiffs' Counts I, II, and III all similarly allege that the 1889 Joint Resolution of the
Virginia General Assembly is binding, and the Governor's intended removal would violate Art.
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V, § 1, Art. IV, § I, Art. I, § 5, and Art. III, § 1 of the Virginia Constitution. This argument is
based upon Plaintiffs' assertion that any such Executive action would violate the constitutionally
mandated separation of powers, and invade the sole province of the powers exclusively delegated
to the General Assembly. Plaintiffs argue that the Joint Resolution, authorized and adopted by the
General Assembly in 1889, established public policy of the Commonwealth, which precludes the
exercise of any imp! ied authority of the Governor to act in contravention of that policy. Plaintiffs
cite Commonwealth v. Arlington Cty. Sch. Bd., 217 Va. 558 (1997) and Lewis v. Whittle, 77 Va.

415 (1883).
The General Assembly has long been recognized by the Courts of Virginia as "the sole
'author of public policy."' Tvardek v. Powhatan Village Homeowners Ass 'n, 29 l Va. 269, 280

(2016) (quoting Campbell v. Commonwealth, 246 Va. 174, 184 n. 8 (1993)); Marblex Design Int 'l
v. Stevens, 54 Va. App. 299, 309 (2009).
In Arlington County School Board, the Virginia Supreme Court agreed with the
Commonwealth which had sought declaratory and injunctive relief against the actions of Arlington
County regarding collective bargaining with various labor unions for public employees. Arlington

Cty. Sch. Ed., 217 Va. 558 (1997). In doing so, the Court agreed with the position of the
Commonwealth, that the public policy and legislative intent of the Commonwealth, as expressed
in a Legislative Joint Resolution and other legislative history, clearly prohibited such collective
bargaining. Id. at 564-80. Because there was no statute expressly conferring power upon the local
school and County Board to bargain collectively with public employees, the issue before the Court
was one of implied power. Id. at 576. The Court held:
In questions of implied power, the answer is to be found in legislative intent. To imply a
particular power from a power expressly granted, it must be found that the legislature
intended that the grant of the express also would confer the implied .... the doctrine of
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implied powers should never be applied to create a power that does not exist or to expand
an existing power beyond rational limits. Id. at 577.
The Court looked to state legislative history to determine that the General Assembly, " the source
of legislative intent," had never conferred, by explication or otherwise, the power to bargain
collectively with public employees. Id. at 578-79. Express statutory authority was found necessary
to confer the power sought. Id. "And when legislative intent is plain, our duty is to respect it and
give it effect." Id. at 579.
Plaintiffs further rely on Lewis v. Whittle in reciting that " [u]nder our system of
government, the governor has and can rightly exercise no power except such as may be bestowed
upon him by the constitution and the laws." Whittle, 77 Va. at 420. The Plaintiffs alleged any such
action by the Governor, in contravention of the express public policy of the Commonwealth, would
violate Art. V, § I, Art. IV, § I, Art. I, § 5, and Art. III, § I of the Virginia Constitution.
Art. IV, § 1, Art. 1, § 5, and Art. III, § I are all self-executing. Gray v. Virginia Sec'y of

Transp., 276 Va. 93, 106 (2008). The fact that they are self-executing means that they are
enforceable in a common law action. Id. "To give full force and effect to the provisions as selfexecuting, a person with standing must be able to enforce them through actions against the
Commonwealth." Id. Therefore, Plaintiffs have a right of action to seek enforcement of these
constitutional provisions. This Court has already found that the Plaintiffs have standing to bring
these claims, as set out more fully in the Court's August 3, 2020 Temporary Injunction Order and
Letter Opinion. That holding is incorporated herein. Furthermore, sovereign immunity is not a bar
to asserting these claims, as fully explained by the Court in Gray, and adopted by this Court.
For all the reasons set out above, the Court overrules the Defendants ' Demurrer as to
Counts 1, II, and Ill of the Complaint.
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In Count IV, Plaintiffs allege that the Defendants are bound by the covenants in the 1887
Deed and the 1890 Deed. This Court already found in its August 3, 2020 Temporary Injunction
Order and Letter Opinion that the Plaintiffs are likely to succeed on their claim under the common
law doctrine of restrictive covenants running with the land. See Letter Opinion of August 3, 2020,
8-12. The Court therefore adopts that prior finding and incorporates the same herein. Except, as
pointed out by Counsel for Defendants during oral argument, the Complaint only alleges that
Plaintiffs Massey, Heltzel, and Hostetler are successors to the Allens' heirs and have a right to
enforce the covenants. Therefore, Defendants argue that only those three Plaintiffs would have a
right to enforce the covenants. The Court agrees, and therefore the Court sustains the Demurrer to
Count IV as to Plaintiffs Taylor and Smith only. The Demurrer to Count IV as to the other three
Plaintiffs is overruled.
The Commonwealth argues in its Demurrer that even if the Deeds of 1887 and 1890 created
a restrictive covenant, that the covenant would be unenforceable as being contrary to public policy.

Hercules Powder Co. v. Continental Can Co., 196 Va. 935,939 ( 1955). The Commonwealth cites
"facts" in support of this argument. Defendants' Demurrer, 3-7. However, the Court does not set
public policy, any such determination is a factual one, and can only be determined by the Court
after the hearing of evidence, which is scheduled to be heard on October 19, 2020.
In Count V, Plaintiffs allege that section 2.2-2402(B) of the Virginia Code prohibits the
removal of an existing structure identified in that subsection, including the Lee Monument.
Plaintiffs allege that such a statutory violation constitutes an arrogation of power in violation of
Art. I,§ 5, Art. III,§ l, Art. IV,§ 1, and Art. V, § 1 under the Virginia Constitution.
The problem with this claim is that the statute provides no legal right to seek judicial
enforcement of Plaintiffs' claimed cause of action. Cherrie v. Virginia Health Servs., Inc., 292 Va.
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309,318 (2016). "In Virginia, 'substantive law' determines whether a private claimant has a right
to bring a judicial action." Id. Substantive law includes the Constitution of Virginia, laws enacted
by the General Assembly, and common law. Id. However, the Plaintiffs' allegation that removal
of the Lee Monument would violate the statute does not have a common law or constitutional
basis. The Plaintiffs allege that violation of the statute would violate constitutional principles of
separation of powers. However, the statute was passed by the General Assembly, and even if it
restricts the Governor' s ability to remove an existing structure like the Lee Monument, any
violation of the statute would be just that, a violation of the statute, and not a constitutional or
common law violation. There is nothing about the statute which implicates a violation of
constitutional separation of powers. Consequently, the only basis for a right of action for a
violation of the statute would necessarily require statutory standing.
Statutory standing "asks 'whether the plaintiff is a member of the class given authority by
a statute to bring suit."' Cherrie, 292 Va. at 315 (quoting Small v. Federal Nat 'I Mortg. Ass 'n, 286
Va. 119, 125 (2013) (internal quotations omitted)). "In other words, the question is whether the
legislature 'accorded this injured plaintiff the right to sue the defendant to redress his injury."' Id.
(quoting Small, 286 Va. at 125). "It is simply not enough that the plaintiff has 'a personal stake in
the outcome of the controversy,' or that the plaintiffs rights will be affected by the disposition of
the case." Id. (quoting Small, 286 Va. at 126). "Rather, the plaintiff must possess the ' legal right'
to bring the action, which depends on the provisions of the relevant statute."' Id. (quoting Small,
286 Va. at 126). Further, "[t]his Court has made abundantly clear that when a statute .. . is silent on
the matter of a private right of action, one will not be inferred unless the General Assembly's intent
to authorize such a right of action is ' palpable' and shown by 'demonstrable evidence."' Fernandez
v. Comm 'r ofHighways, 842 S.E.2d 200, 202 (Va. 2020).
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Upon review of the entirety of Virginia Code § 2.2-2402, the statute is silent as to any
rights of the public to ensure its enforcement. The statute provides under what conditions a work
of art may be accepted, removed, relocated, or altered by the Commonwealth and under what
conditions a structure intended primarily for ornamental or memorial purposes may be procured,
removed, remodeled, or added to by the Commonwealth. It is completely silent as to authorizing
any public action. It provides no statutory standing, and it provides no right of action under which
any member of the general public with statutory standing can proceed. Therefore, the Court
sustains the Demurrer as to Va. Code§ 2.2-2402 on these bases alone.
Accordingly, the Court OVERRULES Defendants ' Demurrer to Counts I, II, and lll,

OVERRULES Defendants' Demurrer to Count IV as to Plaintiffs Massey, Heltzel, and Hostetler,
but SUSTAINS Defendants' Demurrer to Count IV as to Plaintiffs Taylor and Smith and

SUSTAINS Defendants' Demurrer to Count V. Pursuant to Rule I : 13 of the Supreme Court of
Virginia, the Court dispenses with the parties' endorsement of this Order.
The matter is CONTINUED to October 19, 2020 at 1:00 p.m. for the final hearing and
presentation of evidence.
The Clerk is directed to forward a certified copy of this Order to the parties.

It is so ORDERED.
ENTER:
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W. Reilly Marchant, Judge
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